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CASE HISTORY

Mr. Mengelkamp timely appealed a December 2, 2003 determination that denied benefits under AS 23.20.375. Benefits were denied on the ground that he failed to file his claim timely for the week ending November 8, 2003. 

FINDINGS OF FACT

Mr. Mengelkamp established an unemployment insurance claim effective January 5, 2003, and reopened his claim effective October 5, 2003. 

The notice of determination under appeal states:

You did not file for the week ending 11/8/03 because you thought you were being denied benefits for receiving a bonus that week. Investigation has determined that the reason for not filing was under your control.
When he received a bonus in early November, Mr. Mengelkamp called the Anchorage Unemployment Insurance Call Center to report it. The claim representative he spoke with advised him that he probably would not receive benefits for a two-week period because of his bonus. Mr. Mengelkamp thought because he would probably not get paid for the week in which he received his bonus that he should not file for those weeks. 

What he was told by the first representative “did not sit well” with Mr. Mengelkamp. He then called the Call Center again but spoke to another representative who told him it appeared that the bonus would be spread out over a period of time. This confused Mr. Mengelkamp. The representative told Mr. Mengelkamp that he would be called back about his bonus, but he never received a return call from the representative. 

When Mr. Mengelkamp again called the Call Center about his bonus, he spoke to a third representative and was again told something different about his bonus as well as whether he could be paid for the week he received his bonus, week ending November 8. This time he was told that he would probably get one week of benefits. By now Mr. Mengelkamp was “very confused” but waited a week to check again on his bonus to see if it was straightened out. Sometime during this confusion, Mr. Mengelkamp skipped calling VICTOR for one week.

On December 1, 2003, Mr. Mengelkamp again called the Call Center and again spoke with someone different. The man he spoke with indicated his “pattern of filing was messed up.” This representative took the certification for week ending November 8, 2003, as well as a statement about why he filed late for the claim week.

Mr. Mengelkamp did receive a claimant handbook shortly after he initially applied for benefits near the first part of 2003. He understood how to call through VICTOR, the telephone filing system, to get his checks. This claim was not Mr. Mengelkamp’s first one.

PROVISIONS OF LAW

AS 23.20.375 provides in part:

     
(a)  
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 - 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has

          

(1)  
made an initial claim for benefits; and

          

(2)  
for that week, certified for waiting-week credit or made a claim for benefits.

8 AAC 85.102 provides in part:

(g)  
A continued claim for a week may not be filed before the end of the week claimed. A continued claim may not be filed later than 14 calendar days after the end of the week claimed, with the following exceptions:

(1) if the director authorizes the filing of bi-weekly claims, the claim may not be filed later than 14 days after the end of the bi-weekly period authorized by the director;

(2) a claim for benefits for a week of partial unemployment may not be filed later than 14 days after the claimant receives wages for that week….

(h) The director shall extend the time allowed in (g) of this section for filing a continued claim if the claimant has good cause for filing a late claim and the claimant files the claim as soon as possible under the circumstances.

(i) For the purposes of (h) of the section, "good cause" means circumstances beyond a claimant's control that the division determines leave the claimant with no reasonable choice but to delay filing the claim; "good cause" includes illness or disability of the claimant, processing delays within the division, or failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim.

CONCLUSION

“We have previously held that excusable misunderstanding can provide good cause for the late filing of a continued claim.”  Aleshire, Comm'r Dec. No. 9028559, January 30, 1991.

The record establishes that Mr. Mengelkamp submitted his claim certification for the week ending November 8, 2003 on December 1, 2003, which is late. This Tribunal believes that Mr. Mengelkamp filed his late certification due to a misunderstanding about whether his benefits would be allowed or denied for the first week in November. Even though Mr. Mengelkamp is a seasoned claim-filer, the misunderstanding caused him to be confused about which weeks to file after getting several different stories when speaking with several different Call Center representatives. 

For those reasons, I hold the claim certification for November 8, 2003 to be considered as if filed timely.

DECISION

The determination issued on December 2, 2003 is REVERSED. Benefits are allowed for the week ending November 8, 2003, if Mr. Mengelkamp is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 23, 2003.

                                  



Diane Reeves








Hearing Officer

