LANGE, Rebecca K.
Docket 03 2595
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  03 2595    Hearing Date:  December 19, 2003

CLAIMANT:
EMPLOYER:
REBECCA K LANGE
CITY OF KENAI

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Rebecca K. Lange
Cary Graves


Lee Gattenby

ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed a determination issued on Nov 26, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Lange worked for the City of Kenai from August 2, 2003 until November 7, 2003. She earned $17 per hour for full-time work as a dispatcher. Ms. Lange’s job duties included putting together case files, computer work, radio dispatching, using a multi-line phone, and assisting members of the public. She was still in training when her work ended. Ms. Lange’s excessive earnings amount is $324.66, and she reported her last week’s wages as $340.

Ms. Lange had problems understanding the police officers over the radio. When there was background noise, she had additional problems understanding the officers who called in. 

Recognizing that she may have a hearing problem, Ms. Lange had her hearing tested. The audiologist told her that there was some thickening of her eardrums and that she had some nerve damage for the pitch range into which males’ voices would usually fall. Ms. Lange was also told that a hearing aid would not benefit her as the hearing aid would amplify the background noises as well as the primary noises. The audiologist suggested Ms. Lange use an amplifying headset. 

Ms. Lange asked the employer if the office had ever considered using headsets and was told that headsets were not in use in the office. Ms. Lange did not ask her employer to purchase an amplifying headset for her, as she did not see that one could be used with the equipment that was already installed.

Mr. Gattenby, Ms. Lange’s supervisor, recalled that she told him about her hearing test but not the results. In an effort to help Ms. Lange get through her training successfully, 

Mr. Gattenby switched trainers and gave her some extra training tapes. He did recognize that Ms. Lange was having some problems with the radio traffic. He was still trying to assess exactly what her training needs were at the time she left the job. Mr. Gattenby had not considered getting a headphone for Ms. Lange because she had not brought to his attention that she needed one. He testified that he would have been willing to purchase such a headset if he had known the depth of Ms. Lange’s hearing problem. 

At some point during the night of November 6/morning of November 7, Ms. Lange’s trainer told her that there were a number of officer complaints about her work performance, especially about repeating herself over the radio. It was only then that Ms. Lange realized she was “putting people in danger” because she was unable to hear and respond correctly. After hearing about the complaints, Ms. Lange was “extremely upset” and could not get focused on the job.

Ms. Lange talked to her trainer but felt she was unable to do her dispatcher job, feeling that she was endangering the lives of police officers. She quit on November 7, 2003, without notice.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

CONCLUSION

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor and Workforce Development summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

The Division’s Benefit Policy Manual in section 235 is pertinent and states in part:

To establish good cause for leaving work because of defective hearing, speech, vision, or movement, the worker must show that:

· The deterioration of one of these abilities had progressed to such a point that the worker could no longer perform the job, or the work was causing an impairment or further deterioration; and

· The worker informed the employer of the worker's inability to continue with the work; and
· The worker did not refuse a transfer to work that the worker was reasonably fitted to perform and which would not have adversely affected vision, speech, or hearing.

Failure to attempt to procure aids such as glasses, hearing aids, wheelchairs and the like, to correct or alleviate a defect negates a finding of good cause.

The record establishes that Ms. Lange had a hearing problem. This problem may have helped establish the first test necessary to in establishing a quit for good cause: compulsion. However, when she found out that she was getting complaints from the officers about her work performance on the radio, Ms. Lange believed that her incorrect responses to the police officers were endangering the officers. Only then did she decide to quit. 

Ms. Lange was still in training for her dispatcher position at the time she decided to quit; it has not been shown that she was unable to perform her job. Although she had some complaints about her work performance, her training continued. Ms. Lange informed her employer at the time she quit that she felt she could no longer do her job, thereby effectively cutting off any possible transfer to other duties or any further training.

A major component in establishing good cause in a situation such as this is for the claimant to have attempted to procure an aid to allow her to continue working. Although Ms. Lange asked her supervisor about the use of headsets after getting her hearing tested, she did not tell her supervisor the results of her hearing test or about the suggestion of the audiologist, that she use an amplifying headset. A reasonable alternative to quitting was ordering the headset, which if requested, may have allowed Ms. Lange to continue to work as a dispatcher. 

Accordingly, Ms. Lange’s leaving work at the time she did was without good cause, and benefits must be denied. Because Ms. Lange’s last week’s wages were reported to be over her excessive earnings amount benefits are moved forward one week.

DECISION
The determination issued on November 26, 2003 is AFFIRMED and MODIFIED. Benefits are denied for the week ending November 15, 2003 through the week ending December 20, 2003. Because Ms. Lange’s last week of wages was over the excessive earnings amount, her six-week denial period must be adjusted accordingly. Ms. Lange’s maximum benefits payable are reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 23, 2003.








Diane Reeves, Hearing Officer

