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CASE HISTORY

Ms. Gonzales timely appealed a determination that was issued on November 25, 2003 and that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.

FINDINGS OF FACT

Ms. Gonzales began working for the American Lung Association of Alaska on September 16, 2002 and last worked on October 15, 2003 for a few hours. She normally worked 40 hours per week and earned $13.25 per hour as an administrative coordinator. Ms. Gonzales worked Monday through Friday from 8:30 a.m. to 5:00 p.m.

Ms. Gonzales went on maternity leave on September 16, 2003.

About two weeks before Ms. Gonzales was scheduled to return to work, her day care provider told her that her nine year-old son could no longer be in that day care facility. The local day care licensing agency barred Ms. Gonzales’s son because he had exhibited “sexualized behavior” with other children. He had been hospitalized recently for that condition and had been released on October 6. 

As soon as she got the news about no longer having a day care provider, Ms. Gonzales called Mr. Dan Case, her supervisor, who said that they would work together to figure out a work schedule for her. Ms. Gonzales’s kept Mr. Case apprised of her son’s problem since becoming aware of it herself.

On October 15, Ms. Gonzales and Mr. Case spoke about her work hours and agreed that she would work four days per week from 9:15 a.m. until 3:15 p.m. Ms. Gonzales would work 8:30 a.m. to 5:00 p.m. or later on the fifth day. Ms. Gonzales’s husband was able to provide day care on the fifth day.

On November 7, Ms. Gonzales got a phone call from Mr. Case. He said that the two of them were supposed to have met on either Thursday, November 6, or on that Friday, the day of Mr. Case’s phone call, regarding her work schedule. Ms. Gonzales did not know that Mr. Case required her to meet with him, as she thought her work schedule had been finalized on October 15 when she and Mr. Case spoke about it. She then reiterated to Mr. Case that her son was still unable to return to any day care. Mr. Case disclosed to Ms. Gonzales that the Executive Director required her to work 40 hours per week on her return to work, which was scheduled for November 10. He said that he was not going to be able to work with her flexible schedule as he had originally hoped he could. Mr. Case indicated that the urgency in getting her work schedule in place was due to his departure from the agency in two months. 

Immediately after her phone conversation with Mr. Case, Ms. Gonzales called her mother to see if either she or her step-father could provide day care for her son. Both were unable to provide care for their grandson, as they had no leave time from their own jobs. Ms. Gonzales has no friends or acquaintances who could provide day care for her nine-year-old son.  

As she had no other options for day care for her nine year-old son, Ms. Gonzales felt she had to quit her job to care for him before and after school. Ms. Gonzales wrote a letter of resignation and left it along with her keys for Mr. Case on November 9, 2003.

Ms. Gonzales is currently available to work only during the hours her son is in school. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION

The Employment Security Division’s Benefit Policy Manual in section VL 155 is pertinent and states in part:

A quit to care for children or others is for good cause if the worker has a legal or moral obligation to give the care; and the worker is unable to give the care by any other means short of quitting.

Ms. Gonzales has a legal and moral obligation to provide care for her children; this is compelling.  Her child’s baby-sitter could no longer provide care for him. Ms. Gonzales attempted, without success, to adjust her work hours to accommodate her son’s day care restriction. Additionally, Ms. Gonzales could not find suitable alternative day care for her child, which would have allowed her to continue to work for the employer.

Ms. Gonzales has brought forth evidence sufficient to establish that she had a compelling reason for leaving work and that she had exhausted all reasonable alternatives before quitting her employment.

It is the conclusion of this Tribunal that Ms. Gonzales voluntarily left suitable work with good cause.

There is no evidence that the agency addressed the issue of Ms. Gonzales’s availability for full-time work. 

DECISION

The notice of determination issued in this matter on November 25, 2003 is REVERSED. No disqualification under AS 23.20.379 is imposed. Ms. Gonzales is allowed benefits for the week ending November 15, 2003 through the week ending December 20, 2003. The three-week reduction of her benefits is restored, and she may be eligible for the receipt of future extended benefits, as long as she is otherwise eligible.  

This Tribunal REMANDS the question of Ms. Gonzales’s availability to the Anchorage Unemployment Insurance Call Center for their investigation and consideration.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 23, 2003.


Diane Reeves


Hearing Officer

