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CASE HISTORY

Mr. Matson timely appealed a November 18, 2003 determination that denied him benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Matson began work for the employer August 1, 2003. He worked as a car salesperson. His last day of work was Friday October 17, 2003.

Mr. Matson had previously worked for this employer and was aware of the company policy that a person missing three sales meetings was subject to termination. Mr. Matson believed he had an understanding with the manager that he might be late for early morning shifts or meetings. He had difficulties getting one of his children to school.

Mr. Matson missed the 9 a.m. sales meeting on his last day of work. Instead, he came to work at 1 p.m., the start of his shift.

At that time, the manager noted that he was not at the sales meeting. She further noted that it was his second violation and that a third violation would mean his termination. Mr. Matson believed that he would continue to miss early morning meetings and therefore would be discharged.  He noted he had never been discharged from a job.

Because he also was having other problems with his manager, about one half hour later he asked the manager to be laid off. Instead, the manger terminated him. Mr. Matson disagreed with statements the employer made to Employment Security Division (ESD) representatives that his absence from the sales meeting was his third such violation. According to him, it was only his second.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

The Division's Benefit Policy Manual  BPM, Sect. MC 15 states the following with regard absences or tardiness.

General

The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness


Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

Mr. Matson admitted missing two sales meetings and that he asked to be laid off from work. He was instead terminated. He disagreed with the employer’s statement to the ESD that he had missed three. He had no other explanation for his termination. 

This Appeals Tribunal holds Mr. Matson was terminated, but not for work connected misconduct. Mr. Matson understood that failure to attend two sales meetings was a violation of company policy, but not a terminable offense under company policy. A disqualification will not be imposed.


DECISION
The November 18, 2003 determination is REVERSED. Mr. Matson is allowed benefits beginning with the week ending October 25, 2003 through the week ending November 29, 2003. His maximum payable benefits are restored by three weeks, and Mr. Matson may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 29, 2003.
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Hearing Officer

