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CASE HISTORY

The employer timely appealed a determination issued on December 4, 2003 that allows benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work with good cause.


FINDINGS OF FACT
Mr. Vanlue worked for J&D Restaurants, Inc. (Carl’s Jr.) during the period March 20, 2003 through August 16, 2003. He earned $9.50 per hour for full-time work as a crewmember. Mr. Vanlue’s employment ended on or about August 23. He was a no-show, no-call for work on August 17 and 19 through 23.

During his employment, Mr. Vanlue was given two raises--one in March and another effective August 1. According to the documents in the hearing file, Mr. Vanlue was under the impression that his position changed from a crewmember to the maintenance person (Exhibit 6). He indicated to the claimstaker when he filed for unemployment that the change was in late May or early June. 

Mr. Vanlue also told the claimstaker that he was promised a raise to $11 per hour when he began the maintenance work. He alleged that he quit when he realized that he did not get the raise to $11 per hour. Ms. Olson, general manager, did not promise Mr. Vanlue a raise to $11 per hour.

Mr. Kinn is the vice president and has access to all payroll and employee records. The employer’s records indicate that Mr. Vanlue did not receive a check, while employed that had the rate of $9.50 per hour (or higher). With the exception of his first paycheck, his checks were all at the rate of $8 per hour. Mr. Vanlue’s statement to the claimstaker indicates he had been receiving pay at the rate of $9.50 per hour.

The paycheck for the August 1 to August 14 pay period, at the rate of $9.50 per hour, was not issued until after Mr. Vanlue stopped working. His failure to attend the hearing lends little credibility to the written statements attributable to him in the hearing file.

On August 2, Mr. Vanlue was issued a written warning that advised if he did not call in for work (if unable to be there) he could face suspension. Mr. Vanlue failed to show or call in for work on August 5, and he was suspended for three days. He was warned he could face termination if he continued to violate the attendance rules. 

Mr. Kinn suspects that Mr. Vanlue knew he would be terminated after he failed to call in on August 17 and simply chose not to return to work. The employer did not hear from Mr. Vanlue after his last day of work. Mr. Kinn agrees that Mr. Vanlue approached the assistant manager about a raise to $11 per hour. The assistant manager, after consulting with the owner, told Mr. Vanlue that a raise would not be possible at that point in time. The general manager was on vacation at that time.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
A quit because of the employer’s failure to provide a promised raise can be for good cause. However, the promised raise must be specific with regard to the amount and the effective date. That has not been shown to be the case in this matter.

Mr. Vanlue’s statements to the claimstaker are somewhat suspect. First of all, he never received a check at the $9.50 rate while employed. His rate of $8 never changed until August. Therefore, his contention that he was to receive $11 per hour in May or June is without basis. Further, his failure to appear and provide sworn testimony to refute Ms. Olson’s establishes her testimony to be more credible. Therefore, the Tribunal can only conclude that 

Mr. Vanlue was not promised a raise to $11 per hour and failed to return to work after he repeatedly violated the attendance policy.

Leaving work in anticipation of a discharge is without good cause. Therefore, the disqualifying provisions of AS 23.20.379 apply in this matter.

DECISION
The determination issued on December 4, 2003 is REVERSED. Benefits are denied for the weeks ending August 23, 2003 through 

September 27, 2003. Mr. Vanlue’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 6, 2004.
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