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CASE HISTORY

The employer, through its representative, Employer’s Unity, timely appealed a decision issued on November 26, 2003 that allows benefits pursuant to AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct.

FINDINGS OF FACT

Mr. Lockhart last worked for Fred Meyer Shopping Centers for the period of March 28, 2002 through November 4, 2003. He earned $12.97 per hour for work as a service deli person. His job duties included food preparation and customer service.

Mr. Lockhart was injured on October 26 and was asked by the other person involved if he needed medical attention. He was also told that if he sought medical help he would have to submit to a urinalysis test (UA). Mr. Lockhart refused medical attention shortly after the accident. 

Mr. Lockhart testified that he was asked if he was “going to be OK.” He replied that he was not sure but said he would get medical care for himself later if necessary. He was also asked if he was well enough to work until the end of his shift, to which he replied that he would try to stay. After approximately 7:00 p.m. Mr. Lockhart found himself working alone in the deli, as all the other employees had gone home. 

By the end of his shift at 10:00 p.m. Mr. Lockhart had a severe headache and went to the Providence Medical Center’s emergency room. He was treated, given medication for his injury, and released. On his next shift, October 28, Mr. Lockhart notified Matt Graham, the other person involved in the accident, that he had gone to the emergency room on the night of the accident.

The employer received a hospital bill for Mr. Lockhart’s injury but had no paperwork on the incident in which Mr. Lockhart was injured. On November 5, Ms. Shire, the Key Screening Person for the employer, was notified that Mr. Lockhart was required to fill out worker’s compensation WC) forms and take a UA so that the hospital bill could be paid. 

Mr. Lockhart refused to do both saying he felt it was not his fault that he was injured. 

Mr. Lockhart testified that he asked if Matt Graham also had to take a UA and was told that he should not concern himself with Matt and that Matt would be dealt with on a different basis. This did not sit well with Mr. Lockhart. He wanted to take the WC forms home to fill out but was told he could not do this, as company policy prohibited it. Mr. Lockhart did not fully trust the employer, as he had been made promises, which were broken, regarding moving to a different position within the company. 
During a meeting on November 6, Mr. Lockhart was again advised he had to take a UA and fill out WC forms. He tried to explain his feelings about putting his name and address on these otherwise blank forms and about his lack of trust for the employer. 

Mr. Grane, the Food Manager told Mr. Lockhart that if he did not take the UA he no longer had a job with Fred Meyer. 

On November 7, Mr. Lockhart and his cousin met with Wes Mills, the second assistant manager of the store where Mr. Lockhart worked. Mr. Lockhart was again told to fill out the WC forms and advised to take a UA, or he no longer would be employed by Fred Meyer. Mr. Lockhart testified that “things got heated and words were exchanged.” He again tried to explain his feelings about putting his name and address on the blank WC  forms and about his lack of trust for the employer. Mr. Lockhart ultimately agreed to take the UA by 5:00 p.m. that day. He was escorted from the store by security. 

On November 7, Mr. Lockhart was on his way to take the UA but did not make it, as his car broke down. He missed the deadline for taking the UA. Mr. Lockhart did not notify the employer about his car problems, as his car was “on the road” and had to be moved. He did not show up for work again, feeling that he had already been dismissed because he had been escorted from the store previously by security and had been told that if he did not take the UA his employment would be terminated.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Employment Security Division's Benefit Policy Manual, in MC 255, is pertinent and states in part:

Insubordination, disobeying a direct order, is misconduct in connection with the work. The Commissioner has stated that an employer has the right to expect that a reasonable order will be obeyed (Sorensen, 9123334, April 2, 1992.)  In most cases it is not necessary to show that the employer was injured; an employer who cannot rely on the worker to perform as directed is injured, except in exceptional circumstances. 

Relying on an employee to follow directions, instructions, or a reasonable request is very important to an employer, and a violation of that duty to follow the direction given by the employer is a serious breach. 

Mr. Lockhart was given clear instructions on several occasions to fill out worker’s compensation forms and to take a urinalysis test so that his hospital bill for his on-the-job injury could be paid by the employer. That Mr. Lockhart did not follow this reasonable request, given to him by several people in charge, reflects that he breached the duty he owed the employer. Therefore, this Tribunal holds that Mr. Lockhart was dismissed for work-connected misconduct. 

DECISION

The November 26, 2003 determination is REVERSED and MODIFIED.  Mr. Lockhart is denied benefits beginning with the week ending November 8, 2003 through the week ending December 13, 2003. His maximum payable benefits are reduced by three weeks, and he may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on January 13, 2004.


Diane Reeves


Hearing Officer

