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STATEMENT OF THE CASE

On December 16, 2003, Ms. McDowell timely appealed a denial of unemployment insurance benefits issued under AS 23.20.379. The issue before me is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. McDowell began working for the employer on January 15, 1999. She last worked on November 21, 2003. At that time, she normally worked 55-65 hours per week and earned $56,000 per year as executive director.

In the spring of 2003, Ms. McDowell began negotiating a salary increase with the budget committee and the board of directors.  At the request of the board, she submitted mean incomes for her position and budget management level from the American Society of Association Executives and the International Society of Restaurant Association Executives, which established means of $73,000 and $74,000, respectively.

Ms. McDowell requested a raise of $5,000 annually, to be paid in increments, by contract, if necessary.  When the board approved a $1,000 annual raise, Ms. McDowell submitted her resignation pending a more favorable outcome.  When none came forth, Ms. McDowell resigned effective November 21, after seeking numerous audiences with the board.

The reasons the board gave Ms. McDowell for not bringing her salary up to the mean were concerns over loss of revenue and wanting to slow down the process of giving raises as the salaries of the board members had been raised too quickly over the past few years.  Ms. McDowell’s assistant was granted a $3,000 raise at the request of Ms. McDowell, to bring her salary to the advertised mean.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual § VL 500.05, states in part:



A worker has good cause to leave work because of dissatisfaction with the wage if:

· The wage is illegal; that is, it violates the applicable minimum wage law or a law pertaining to the payment of overtime or is affected by illegal deductions; or

· The wage violates an express agreement between the worker and the employer made at the time of hire; or

· The employer fails or refuses to pay the worker's wages in a timely fashion; and 

· The worker has attempted to adjust the matter with the employer. 

In addition, a worker may have compelling reasons to voluntarily leave work if the wage is discriminatory (Thomsen, 9229783, April 26, 1993.)  It is still necessary to show that the worker attempted to retain employment.  If the wage is less than the prevailing wage or compares unfavorably with the worker's former rate the worker has compelling reasons to leave if the worker has not accepted the wage.   
Ms. McDowell was working at below the prevailing wage for executive directors in the restaurant business, according to two industry publications.  She tried extensively to get her salary adjusted to the mean before resigning, up to and including the extension of her resignation period, as well as having the raise paid incrementally.

Because Ms. McDowell was working below the prevailing wage, and attempted to remedy the situation prior to quitting, she had good cause to leave her employment.

It is the conclusion of the Appeal Tribunal that Ms. McDowell voluntarily left suitable work with good cause.

DECISION

The notice of determination issued in this matter on December 11, 2003 is REVERSED. No disqualification under AS 23.20.379 is imposed. Ms. McDowell is allowed benefits for the weeks ending November 29, 2003 through January 3, 2004 so long as she is otherwise eligible. The reduction of her benefits is restored, and she is eligible for the receipt of extended benefits, so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 23, 2004.


Janne Carran


Hearing Officer

