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CASE HISTORY

Ms. Pidge timely appealed a determination issued on December 11, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Pidge last worked for Alaska Rural Electric Cooperative during the period April 24, 2001 through October 15, 2003. She earned $22.57 per hour for full-time work as an accountant. Ms. Pidge was discharged effective October 22 for not immediately revealing a possible theft within the company.

On October 13, Ms. Pidge’s daughter (Ms. Sand) or her daughter’s friend took a checkbook belonging to another employee, Ms. Enkvist. The checkbook was taken from Ms. Enkvist’s work office. On 

October 14, the bank contacted Ms. Enkvist to advise a Ms. Sand was attempting to cash a check made out to her (Ms. Sand) drawn on 

Ms. Enkvist’s account. The bank did not believe the signature on the check matched Ms. Enkvist’s signature on file with the bank. During the conversation, Ms. Sand left the bank.

While on the phone with the bank, Ms. Enkvist requested Ms. Pidge come into her office to discuss the situation. Ms. Pidge was visibly upset that her daughter would try to cash a forged check. She requested that they not tell anyone of the incident. Although Ms. Enkvist did not agree not to tell anyone, Ms. Pidge was under the impression that she had time to talk to her daughter before they advised the employer of the alleged theft of personal property.

During the conversation with Ms. Enkvist, Ms. Pidge left the office to take a call or make a call to her daughter. Ms. Enkvist followed and overheard part of the conversation. Ms. Enkvist got the impression that Ms. Sand told her mother that she did not have the checkbook, and denied that she was involved with the alleged theft. Ms. Enkvist had to leave the office suddenly to pick up an ill child. No further discussion between the two women regarding the checkbook took place that afternoon.

That night, Ms. Pidge went home and confronted her daughter. 

Ms. Pidge and her daughter argued. Ms. Sand indicated she was not involved in the theft and that she did not know the check had been forged. Ms. Pidge took an “Immetrix” and fell asleep shortly thereafter. She did not call Ms. Enkvist as promised because she did not wake up until 11:00 p.m., which she felt was too late to call.

Ms. Pidge went to work on October 15 at about 7:00 a.m. She was nervous and anxious to speak to Ms. Enkvist. Just before 8:00 a.m., Mr. Day (CFO) approached Ms. Pidge and asked her if she had anything to tell him. She responded she did not. He asked her again, and again Ms. Pidge indicated she did not. When Mr. Day elaborated that it had to do with her daughter, Ms. Pidge gave 

Mr. Day the impression she did not want to talk about it. He opted to place her on paid administrative leave until he could investigate the incident further.

On October 22, Ms. Pidge met with Mr. Day and the CEO. She was given a choice to resign or be fired immediately. She opted to resign and receive two weeks of severance pay rather than be discharged.

The employer chose to discharge Ms. Pidge because she failed to immediately bring to its attention the alleged theft, and failed to respond positively on October 15 when questioned about her daughter’s involvement. The employer considered in its decision to discharge the fact that Ms. Pidge had been placed on notice in June 2003 that she was to “communicate information regarding problems or potential problems to the CFO as soon as they come to her attention” (Exhibit 11, page 7).

Ms. Pidge argues that she was still upset and anxious the morning of October 15. Her anxiety was heightened when Ms. Enkvist did not come into work that day. Ms. Pidge answered no to Mr. Day’s initial questions because she at first thought he was asking if she had any work product for him. She also contends that the employer did not give her an opportunity to explain her actions during the 

October 22 meeting. Ms. Pidge believes the employer had been trying to get rid of her since Mr. Day began his employment in early 2003.

The employer believed that Ms. Pidge was still the third party custodian assigned to her daughter. The employer had allowed 

Ms. Pidge to bring her daughter to work in May 2003 as her legal custodian. Ms. Pidge admits that she was the third party custodian for her daughter for only a week, and that she failed to tell her employer that her custodianship ended.

The employer felt obligated to verify all documents within 

Ms. Pidge’s control, such as blank checks, were still in the office. This included a physical count of over 5,000 sheets of blank checks.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record fails to show that the theft of a personal checkbook by someone other than another employee would be considered work-related. However, given the fact that the alleged theft took place on the employer’s premises, the Tribunal will agree the employer had an interest in the incident.

The fact that the employer was required to spend a day or more going through the financial paperwork because of the theft has no bearing on Ms. Pidge. The employer would have had to perform that task whether Ms. Pidge told the employer immediately of the theft or not.

What must be decided is whether Ms. Pidge willfully withheld potentially harmful information from her employer. The Tribunal does not believe she was willful in her failure to immediately disclose the alleged theft.

There is no dispute that Ms. Pidge was visibly distraught and upset over the allegation that her daughter was involved in cashing forged checks. It would be natural for a mother to want to confront her daughter about the allegations. While there was a dispute over the conditions Ms. Pidge may or may not have placed on her comment to withhold the information from anyone on October 14, it is obvious that she knew she would have to tell the employer at some point. The Tribunal does not believe that Ms. Pidge intended to withhold the information from the employer.

Therefore, did Ms. Pidge, in her decision to wait until the next day, act willfully against her employer’s interest? Again, the Tribunal does not believe that she did.

The record establishes that Ms. Pidge intended to tell her employer the morning of October 15. When Ms. Enkvist did not arrive, 

Ms. Pidge became agitated, which could have caused the negative reaction to Mr. Day’s questions.

The Tribunal views Ms. Pidge’s failure to reveal immediately the theft of a coworker’s checkbook as a good faith error in judgment. Although she had been placed on notice about keeping the employer informed of potential problems, the theft of the checkbook and its relationship to Ms. Pidge and the employer was slim and almost nonexistent.

Based on the above, misconduct connected with the work has not been shown in this matter.

DECISION
The determination issued on December 11, 2003 is REVERSED. Benefits are allowed for the weeks ending November 1, 2003 through 

December 6, 2003, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 14, 2004.








Jan Schnell








Hearing Officer

