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APPEAL TRIBUNAL DECISION


Docket No:  03 2746                                        Hearing Date:  January 13, 2004 

CLAIMANT                               
INTERESTED EMPLOYER

TINNA C SHERMAN
U PARK WE SELL LLC

CLAIMANT APPEARANCES                   
EMPLOYER APPEARANCES 

Tinna Sherman
None


Don Sherman

ESD APPEARANCES
None


CASE HISTORY
Ms. Sherman timely appealed a determination issued on December 16, 2003, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily quit suitable work. The issue is whether the claimant voluntarily quit suitable work without good cause or was dismissed for misconduct in connection with the work.


FINDINGS OF FACT
Ms. Sherman worked for U Park We Sell LLC during the period September 2003 through November 17, 2003.  She earned a commission as a full-time sales manager. The original determination specified that Ms. Sherman quit her job by failing to return to work after her two days off.

In the morning shortly after arriving for work on November 17, Ms. Sherman and two of the owners met. She was told by one of the owners that one of the “car deals” she was involved in the previous Saturday was voided. That owner accused Ms. Sherman of contacting the vehicle’s owner to bring down his asking price for the vehicle, which would then have allowed the company, as well as her, to make a higher profit. 

Ms. Sherman denied that she had any contact with the vehicle’s owner. She was only the person who sold the consigned vehicle to another party.

During the same meeting, Ms. Sherman was demoted from the sales manager to a car sales person. She agreed to the demotion because she would ultimately work fewer hours and make more in commissions. The tone of the meeting was “hostile and emotional,” and the language used toward Ms. Sherman included numerous uses of the word f--k.  

Ms. Sherman’s husband, who was also present during the meeting and who also worked for the employer, quit during the meeting.

In order to help diffuse the situation, Ms. Sherman and her husband went to lunch shortly after Mr. Sherman quit. Mr. Sherman did not want his wife to return to work for the employer, but Ms. Sherman had some offers pending and wanted to see those through to completion. She had November 18 and 19 as days off and felt that the situation would diffuse itself further during her absence. 

When Ms. Sherman returned from lunch, she found her personal items put in a box for her. She had not packed her personal belongings before going to lunch. Ms. Sherman felt that everyone there was “tense.” A co-worker came up to her and said, “It’s been nice working with you.” Shortly thereafter, one of the owners asked Ms. Sherman what she was doing and told her to “get the f—k outta here.” To Ms. Sherman, all of these after-lunch actions meant that she was fired. 

Ms. Sherman had not been warned about anything during her employment with U Park We Sell LLC.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker’s last suitable work voluntarily without good cause…



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.” 8 AAC 85.010(20). Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm’r Dec. 87H-UI-265, September 29, 1987. Alden, Comm’r Dec. 85-H-UI-320, January 17, 1986.

The three events that occurred after Ms. Sherman returned from lunch on the final day convince this Tribunal that her employment was terminated. Being told to “get the f—k outta here” cannot be misconstrued in as tense a setting as the employer’s place of business was on November 17.

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to appear and provide direct sworn testimony establishes 

Ms. Sherman’s testimony to be more credible.

The Tribunal does not dispute an employer's ability to discharge employees who fail to or cannot meet certain company standards. Ms. Sherman’s sworn statement is that she had nothing to do with the price lowering of a particular consigned vehicle; she was simply the sales person for the vehicle. Accordinly, the reason for Ms. Sherman's discharge does not amount to misconduct connected with the work.

DECISION

The determination issued on December 16, 2003, is REVERSED and MODIFIED.  Benefits are allowed for the week ending November 22, 2003, through the week ending December 27, 2003, if she is otherwise eligible. Ms. Sherman's maximum potential benefit entitlement reduced as a result of this determination is restored, and she may yet be eligible for future extended benefits. 


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 

30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 14, 2004.








Diane Reeves








Hearing Officer

