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CASE HISTORY

The claimant, Ms. Doolittle, timely appealed a December 11, 2003 determination that denied benefits under AS 23.20.379. The determination held Ms. Doolittle was dismissed for misconduct in connection with her work.


FINDINGS OF FACT
Ms. Doolittle began work for the employer in Wasilla, Alaska, in April of 2003, and her last day of work was November 10, 2003. Ms. Doolittle worked as a server, providing customer service, waiting tables, serving food, cleaning, making coffee, restocking the salad bar, and filling condiment containers among other duties. She usually worked part-time three days per week, generally on Friday, Saturday and Sunday, although she did on occasion work on other days of the week. Ms. Doolittle earned $7.15 per hour plus tips.

Ms. Doolittle last worked for the employer on November 10 and was scheduled to return to work on November 15. Because her son fell and needed urgent medical care on November 15, Ms. Doolittle did not work that day. This was an excused absence. 

Around 6:00 p.m. on November 15, Ms. Doolittle was called at home by Ms. Bowers, the restaurant manager, and was told her employment was terminated as she was being replaced. No reason for the termination was given, and Ms. Doolittle was shocked about being fired. 

At some point shortly before Ms. Doolittle’s discharge, the owner looked in Ms. Doolittle’s file and realized that she had three write-ups and felt she should be let go. However, the employer wanted to find a replacement for Ms. Doolittle before ending her employment to ensure that there would be proper coverage for Ms. Doolittle’s shifts. A replacement was found for Ms. Doolittle on November 15. The manager testified that was the only reason for

Ms. Doolittle’s termination on that particular day.

The employer was unhappy with Ms. Doolittle for several reasons: she frequently came to work late, did not do her “side work” (filling empty condiment bottles, re-stocking of the salad bar, and cleaning duties) properly, and did not always want to come off break to help the other servers when the restaurant was busy. There was no final incident that caused Ms. Doolittle’s termination.

According to the manager, Ms. Bowers, Ms. Doolittle was warned on two occasions, although she did not have Ms. Doolittle’s file in front of her. A verbal warning was given by Ms. Bowers when Ms. Doolittle was late a day or two before her last day on the job. 

Ms. Bowers told Ms. Doolittle that she needed to leave her house earlier so that she could arrive at work on time and that she “could be let go" as a consequence of her being late in the future. Ms. Doolittle was not given the write-up for this instance of tardiness, as Ms. Bowers had no authority to do a write-up without the approval of the owner. Company policy is that if an employee gets three write-ups, that employee is discharged. 

Ms. Doolittle did not recall that she was late a day or two before her last day of work or warned that her job was in jeopardy at the time.

Ms. Bowers also warned Ms. Doolittle about two weeks before her last day of work. The warning was about not doing the “side work” properly. Ms. Bowers told Ms. Doolittle that this was her second write-up and that another write-up would result in her termination. Ms. Doolittle did not recall that she was written-up on this occasion.

Ms. Doolittle testified that she had only two write-ups, both for being late for work, once in June and once in July. She was told by the owner that, if she had one more write-up, she would lose her job. Ms. Doolittle questioned Ms. Bower on why, if there were two additional write-ups after July, she was permitted to retain her job. Ms. Bowers testified that these write-ups may have happened before she was the manager or while she was on maternity leave.

Ms. Bowers testified that the employer did not really want to terminate Ms. Doolittle’s employment, as “she was good with the customers.”  

PROVISIONS OF LAW

AS 23.20.379: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095: 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;

CONCLUSION

The Employment Security Division’s Benefit Policy Manual in section MC 5 is pertinent, and states in part:

The action for which the worker was discharged is always the reason for the discharge. An employer may overlook behavior from a worker who is otherwise satisfactory, but discharge a worker whose performance or behavior is poor for the same behavior. Therefore, it is necessary to look at the behavior that is the immediate cause of the discharge, and determine whether that behavior was misconduct.

The discrepancy between Ms. Doolittle’s testimony and that of Ms. Bowers regarding the number of write-ups Ms. Doolittle actually had leads this Tribunal to question whether the employer followed his own policy about three write-ups leading to discharge. Additionally, Ms. Bowers indicated that the employer was reluctant to let Ms. Doolittle go, as she was “good with the customers.”

Although the employer was unhappy with Ms. Doolittle’s attendance, her side work, and her alleged unwillingness to help out when the restaurant was busy, Ms. Doolittle was not let go until her replacement was found on November 15. The Tribunal does not dispute the right of an employer to terminate a worker’s employment, however, this Tribunal holds that the employer’s reason for discharging Ms. Doolittle on November 15 does not amount to misconduct. 

A disqualification under AS 23.20.279 is not in order.


DECISION

The December 11, 2003 determination is REVERSED.  Benefits are allowed for the week ending November 15, 2003 through the week ending December 20, 2003, if Ms. Doolittle has filed and is otherwise eligible. Her maximum benefit entitlement is not reduced by three weeks, and she may still be eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 15, 2004.
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