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CASE HISTORY
Mr. Brussfillin "" \d "" timely appealed a December 17, 2003fillin "" \d "" determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The determination disqualified himfillin "" \d "" on the ground that hefillin "" \d "" is not available for full-time suitable work.


FINDINGS OF FACT

Mr. Brussfillin "" \d "" established an unemployment insurance claim effective October 5, 2003fillin "" \d "". At the time hefillin "" \d "" opened hisfillin "" \d "" claim for benefits, Mr. Bruss last worked as a captain of a charter boat out of Valdez during the summer fishing season. He has done that type of work for the last 20 years.fillin "" \d ""
During the winter, Mr. Bruss owns and operates his own snow plowing business. He uses his own pickup truck with an attached plow. The amount of work Mr. Bruss does on his self-employment venture depends on the amount of snow in the area.

Mr. Bruss does not look for work during the winter. There are no employers in his residence area that have a need for a captain of a vessel up to a 50-ton rating. The majority of all boats in Valdez are pulled out of the water for winter. Mr. Bruss has worked in the winter on a few occasions, dropping off hunters or working an oil spill. He is willing to stop plowing snow if offered suitable work.

Exhibit 2 contains the text of the determination under appeal. The determination states in part:

You reported that you are self-employed as of 11/30/03 doing snow plowing. You stated you do self-employment during the wintertime and work during the summertime. You also reported that you are willing to give up your business only during the summer months and are not seeking full-time work with an employer during the winter….

Exhibit 3 is a copy of the telephonic conversation taken from 

Mr. Bruss by a claimstaker on December 28, 2003. In response to the question, “Would you be willing to give up your business to take a full-time job?” Mr. Bruss responded:

I don’t really need to because I work during the summer and I, of course, don’t do plowing during the summer time. I do give up my business during the summer time….

Mr. Bruss contends the claimstaker was trying to get him to say something that he did not intend or want to say. 


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION

The record establishes that Mr. Bruss is willing to forego his self-employment if offered full-time suitable work. What must be decided is whether his failure to search for work is disqualifying.

In Cesar, Comm’r Dec. 96 2788, March 14, 1997, the Commissioner states in part:

The claimant made minimal independent efforts to find work, but he was not required to do so by the EDD. He therefore cannot be disqualified solely for not making a work search.  A claimant cannot be denied retroactively for failure to make a work search, if he was not notified of the requirement when the claims in question were filed.

A work search can be used as evidence of availability in questionable cases. This means, for practical purposes, that a work search can be used as evidence of willingness to take work when the evidence otherwise suggests the claimant is unavailable. It does not mean that lack of work search can be used to disqualify a claim, if the other facts don't support a disqualification and the claimant was not directed to make a work search.

We do not believe the other supporting facts are disqualifying in this case, at least until the claimant refused to return to work. The lack of a work search up to that point is therefore not disqualifyingfillin "" \d ""
There is no evidence that Mr. Bruss has been directed to make work searches. His direct sworn testimony establishes that he is willing and able to stop his self-employment to accept full-time suitable work. The determination under appeal will be reversed.


DECISION
The fillin "" \d ""determination issued on December 17, 2003fillin "" \d "" is REVERSEDfillin "" \d "". Benefits are allowedfillin "" \d "" for the weeks ending December 6, 2003fillin "" \d "" through January 10, 2004fillin "" \d "" if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 20, 2004fillin "" \d "".








Jan Schnell, Hearing Officer

