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CASE HISTORY

The claimant timely appealed a determination issued on December 18, 2003 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work. The issue before this Tribunal is whether he was discharged for work-connected misconduct.

FINDINGS OF FACT

Mr. Bullard worked for Palmer Senior Center as a driver. He was hired on January 14, 2003 and last worked for the employer on December 5, 2003. Mr. Bullard worked from 8:00 a.m. to 5:00 p.m. at a rate of pay of $7.65 per hour. Mr. Bullard was responsible for driving people to and from appointments, performing minor maintenance on the company’s vehicles, and cleaning.

Mr. Bullard had permission to leave his personal trailer with his inoperable car on it in the company’s parking lot for a short time.

On December 4, 2003, Mr. Bullard used a company vehicle to haul his personal trailer with his car on it to a local garage. His hauling of the trailer was not only unauthorized but it was also unsafe, as the trailer had no safety lights on it. Mr. Bullard did this because he had no other way to get his car to the garage.

Mr. Bullard estimated that the garage to which he hauled his car was about 15 minutes away from the Palmer Senior Center, and he testified that he was on his lunch break when he hauled his car. Mr. Tubbs, the Center’s Executive Director, testified that the garage to which Mr. Bullard hauled his car was more than 15 minutes away, that the situation 

Mr. Bullard created was a traffic hazard, and that he did not know if Mr. Bullard was on his lunch break.

Mr. Bullard was once cautioned about having his wife and child in a company vehicle, which is also against company policy.

Mr. Bullard’s employment was terminated on December 5, 2003, for a violation of company policy, specifically misuse of company property (exhibits 1 and 8). Mr. Bullard received a copy of the company’s policies at the time of hire.

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

By committing such a blatant act such as using the company’s vehicle to tow his own personal trailer without safety lights, whether on his lunch break or not, Mr. Bullard broke the trust the employer had placed in him as a driver. Mr. Bullard’s actions were both  “willful” and “wanton” as defined in the regulation and Belcher above. Therefore, the disqualifying provisions of AS 23.20.379 do apply in this matter.

DECISION
The determination issued on December 18, 2003 is AFFIRMED. Benefits are denied for the week ending December 13, 2003 through the week ending January 17, 2003. His maximum payable benefits are reduced by three weeks, and Mr. Bullard may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 22, 2004.
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