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CASE HISTORY

The employer timely appealed a determination issued on November 26, 2003 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Shepardson last worked for Alaska Surgery Center, Inc. during the period January 17, 1996 through October 24, 2003. She earned $47,186.88 per year for full-time work as an X-ray technician. 

Ms. Shepardson was discharged effective October 24 for endangering patient care.

On October 23, Ms. Shepardson was directed to be ready to assist with an X-ray for a patient. Ms. Shepardson was not in the X-ray room when the patient was brought in for the procedure. She arrived shortly thereafter. No reason was provided during the hearing or in the documents as to why Ms. Shepardson was late to the X-ray room.

Once in the room, Ms. Shepardson questioned the location of the “arm” used in the procedure. According to the employer, 

Ms. Shepardson instructed the doctor in the best placement of the arm, contrary to his initial instructions. According to the employer, the comments back and forth between the doctor and 

Ms. Shepardson caused the patient to become anxious and require additional sedation. Because any sedation puts a patient at risk, the employer opted to discharge Ms. Shepardson for causing the patient to become anxious.

Exhibits 9 and 10 are statements from Ms. Shepardson and another worker (Mr. Ross) who were in the room at the time. They both contend that the doctor’s statements, that he was one of only a few doctors in the country who did the procedure, was what caused the patient to become anxious. The patient questioned the doctor’s abilities. The doctor then requested the arm be moved. 

Ms. Shepardson then commented, “Do you always judge a book by its cover?” and mentioned that he would get the same image in either position.

The employer agrees that the doctor probably apologized to 

Ms. Shepardson for not explaining the new procedure before it began. The doctors, however, are not required to explain anything to the technicians. Ms. Shepardson, in turn, apologized for her ill-timed attempt at levity.

The employer contends that Ms. Shepardson had previous problems with performance to include not being where she should be and refusing to do something when asked. The employer also contends that Ms. Shepardson had an abrupt attitude and was disrespectful of others. She was counseled in July 2003 to be more respectful, and in May for stating she did not have time to look for something after being asked. There was nothing in her personnel file that identified Ms. Shepardson was warned that her job was in jeopardy.

Ms. Toth is the human resources coordinator. Her testimony included a review of Ms. Shepardson’s personnel file, and recalling her conversations with nurse management and the doctor involved about the situation. The national headquarters human resources office gave Ms. Toth permission to discharge Ms. Shepardson.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s testimony was hearsay, as was the claimant’s. What must be decided is which hearsay is more credible.

Ms. Shepardson’s statements were direct, although unsworn. 

Ms. Toth’s statements were from third parties, some of which were not even part of the incident. Ms. Toth relied on statements of others in her decision to follow through with Ms. Shepardson’s discharge. 

The Tribunal understands an employer’s need to make decisions relying on statements of others, and that those decisions are sometimes best for the employer given the particular circumstances. However, for unemployment insurance purposes, sufficient evidence must be presented to allow for a conclusion that misconduct connected with the work occurred.

There is insufficient evidence in this case that Ms. Shepardson was aware her job was in jeopardy or that she had been warned about her actions in the past. Ms. Shepardson made a good faith error in judgment with regard to the comment or her questioning the doctor. Further, there is no evidence that Ms. Shepardson was the person directly responsible for causing the patient to receive additional sedation. In fact, the doctor’s own statements may have contributed to the patient’s anxiety level.

Given the lack of direct sworn testimony, the Tribunal concludes that Ms. Shepardson’s discharge did not rise to the level of misconduct connected with the work. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on November 26, 2003 is AFFIRMED. Benefits are allowed for the weeks ending November 1, 2003 through  

December 6, 2003, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 16, 2004.
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