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CASE HISTORY

The claimant filed a timely appeal against a December 24, 2003 non-monetary determination that denied her benefits under AS 23.20.379. The issue is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Sumner began working for the employer on March 15, 2000. She last worked on December 15, 2003. At that time, she normally worked full-time as a life skills specialist, whose duties included “shadowing” clients at school and driving clients to various activities.

On December 8 while she had a client in her car, Ms. Sumner got a traffic ticket for allegedly running a red light. Ms. Sumner denies that she ran the light. She determined she was unable to stop safety when approaching the intersection of Benson and Minnesota as the traffic light turned yellow and decided to proceed through the yellow light. The ticket assessed four points to her driving record (exhibit 10). The employer requires that employees whose jobs require them to drive clients must have “clean” driving records for the last three years.

The employer determined that Ms. Sumner’s actions in getting a traffic ticket potentially endangered a client. Because of the possible liability issues involved for the employer and because employees who have driving duties are required to have a clean driving record, Ms. Sumner was suspended on December 15 without pay until she could clear her driving record either by taking a defensive driving course or contesting the ticket in traffic court. Ms. Sumner decided to contest the ticket. 

Ms. Sumner knows of employees who were not suspended after they received traffic tickets. The employer was unaware of any such employees.

Ms. Sumner checked her driving record recently and found that she has no points on her record. She was told that, when a person contests a traffic ticket, the assessed points are not added unless the person loses the case in traffic court.

The employer contended several times that Ms. Sumner’s employment was not terminated; she was only suspended as of December 15, 2003.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion…

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of  AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The Employment Security Division’s Benefit Policy Manual in section MC 440 is pertinent and states in part:

Indefinite suspension

An involuntary leave of absence (which may be called suspension, administrative leave, or leave without pay) for an indefinite period severs the employer‑employee relationship. The separation date is the date of the suspension.

Throughout the hearing, the employer made the point that Ms. Sumner’s employment had not been terminated but was simply suspended pending the outcome of the contested traffic ticket. A suspension, for unemployment insurance purposes, is the same as a termination, and it is on the basis of a termination that this Tribunal will decide this case.

Ms. Sumner did receive a traffic ticket for allegedly running a red light on December 8. What must be decided is whether her actions were “wilful and wanton” as described in the regulation above. 

While the Tribunal does not condone an employee’s actions, which would potentially endanger an employer’s client, the totality of the facts in the case must be taken into consideration. On December 8, as Ms. Sumner approached the intersection when the traffic light turned yellow, she determined that she was unable to safely stop her vehicle. Only the driver of the vehicle at that time could make such a determination. It is logical to conclude that she would have made that determination whether she had been alone in the car or whether she had passengers with her. She was not conscious at that time that her actions could cause a suspension from her employment. Therefore, it is this Tribunal’s conclusion that Ms. Sumner’s actions were neither “wilful” nor “wanton” but rather a case of an error in judgement at most. 

Based on the above, this Tribunal concludes that the employer discharged Ms. Sumner for reasons other than misconduct connected with the work.

DECISION

The determination issued on December 24, 2003 is REVERSED and MODIFIED. 

Ms. Sumner is allowed unemployment insurance benefits under AS 23.20.379 for the week ending December 20, 2003 through the week ending January 24, 2004. Her maximum benefit entitlement is not reduced by three times her weekly benefit amount, and she may yet be eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 21, 2004.
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Hearing Officer

