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CASE HISTORY

Ms. Panoncillo timely appealed a determination issued December 16, 2003 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for work-connected misconduct.


FINDINGS OF FACT
Ms. Panoncillo last worked for Swissport USA, Inc. during the period September 24, 2003 through November 26, 2003. She worked as a traffic agent, earning $9.70 per hour. Her job duties included clearing arriving aircraft into the Anchorage airport and processing the associated paperwork. Beginning in October of 2003, Ms. Panoncillo worked Tuesday through Saturday from 9:30 a.m. to 2:30 or 3:00 p.m. 

In March the employer became aware that Ms. Panoncillo, a single parent, had a lack of weekend day care for her two children, aged seven and nine. The employer allowed her to not work weekends temporarily because of the day care problem but advised her to correct the problem before the new schedule went into effect in mid-November.

On October 9, Ms. Panoncillo’s employment was terminated due to poor attendance. On October 10, 2003 her employment was re-instated, and Ms. Panoncillo received a final warning about attendance (exhibit 5). She was told that the re-instatement did not erase any of the previous disciplinary letters and was still subject to termination if her attendance did not improve. The re-instatement letter stated that any further infractions would result in the termination of her employment. 

The company has a five step discipline policy (exhibit 5). Step one is a recorded verbal warning. A recorded written warning is step two. The next level of discipline, step three, results in a one-day suspension. In step four, the employee receives a three-day suspension. The final step (five) is termination. After one year, if the employee has not reached step 5, the “step” letters are removed from the employee’s file.

On November 15, the second Saturday shift of her new work schedule, Ms. Panoncillo called in to be absent because she had no baby-sitter for her children. 

On November 21 Ms. Panoncillo was late for work by 13 minutes because she had to return home for her forgotten employee badge. An entry badge is a requirement for any employee’s entry into the airport facility. She actually arrived at work 10 minutes early, as she knew her employment depended on her getting to work on time, but realized when approaching the entry area that she had no badge with her. It is Swissport’s policy that if an employee does not have a badge, he or she cannot work. There is no provision made for an employee to get a temporary badge to access to the restricted areas at the airport. 

On Saturday November 22, Ms. Panoncillo called in to be absent because she again had no baby-sitter for her children. She was not looking for a weekend babysitter at the time because she felt she needed to be available to her children when they were not in school. 

Ms. Panoncillo contended that her last incident of tardiness was on November 17 or 18, not on November 21, as Ms. Smith, her former manager, stated. Ms. Smith testified that she got no tardy or absence slips from the human resources office for those two dates for Ms. Panoncillo. Ms. Smith checked the dates carefully when she wrote Ms. Panoncillo’s termination letter (exhibit 5) so that all of the dates and times would be accurate.

On November 24 or 25, 2003, Ms. Smith, Ms. Panoncillo’s manager, got the paperwork from human resources indicating that Ms. Panoncillo had been late or absent on 

November 21 and 22. Ms. Smith decided to end the claimant’s employment because of her overall recent poor attendance record but particularly because of the last incident of tardiness. Ms. Smith felt she had given Ms. Panoncillo every opportunity to improve her attendance prior to making the decision to terminate her employment.

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . . 



(2)
was discharged for misconduct connected with the insured worker's work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

An employee has a duty to his employer to ensure she is at work on time; this is basic to the employee-employer relationship.

In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:PRIVATE 


      We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute misconduct connected with the work. Benefit Policy Manual, Section 435-2…

Ms. Panoncillo did not take adequate precautions to ensure she would be at work by her start time on either November 15, 21, or 22, despite having been warned on October 10 

that the next step in the disciplinary process would be the termination of her employment. 

Ms. Panoncillo had no compelling reason for the final episode of tardiness on November 21. 

Although it is a parental obligation to care for one’s children, Ms. Panoncillo was alerted by her manager that she had to begin working on the Saturdays and had ample opportunity to arrange Saturday day care for her two children. She was told when she was allowed to work Monday through Friday that this work arrangement would be only temporary. Ms. Panoncillo’s failure to even search for Saturday day care further convinces this Tribunal that she did not plan to be at work on Saturdays and, thus, did not have her employer’s best interests in mind. 

Additionally, this Tribunal does not believe that the slight delay in terminating Ms. Panoncillo near the end of the day, as opposed to doing it at the beginning of the day, on November 26 has the effect of negating misconduct in the instant case. 

Based on the above, this Tribunal holds that Ms. Panoncillo was dismissed for misconduct in connection with her work. 

DECISION

The determination issued on December 16, 2003 is AFFIRMED. Benefits are denied for the week ending November 29, 2003 through the week ending January 3, 2004. 

Ms. Panoncillo’s maximum benefits entitlement is reduced by three weeks. Further, she may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 22, 2003.
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