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CASE HISTORY

Ms. Cornwell timely appealed a determination issued on December 23, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Cornwell worked for Film-On Productions (Bear Tooth) during the period April 2, 2002 through December 5, 2003. She earned $9.50 per hour for full-time work as a prep cook. Ms. Cornwell quit without notice on December 10.

On December 6, Ms. Cornwell called in sick. Her next scheduled day was December 9, and when she arrived she was told her name had been taken off the schedule for that day. When Ms. Cornwell asked why she was told to get a hold of Jacob (a supervisor). Jacob was off that day and she did not have his home phone number.

On December 10 when Ms. Cornwell called to speak to Jacob, another supervisor asked why she was not at work. He advised her that she was scheduled to work that day. Ms. Cornwell was upset that it had not been clear to her that she needed to work and decided to quit.

The schedule is posted at the work site. Ms. Cornwell has worked the same schedule for months. She did not look at the schedule when she came into work on December 9. Ms. Cornwell admits that she was never told that she was taken completely off the schedule.

Ms. Cornwell’s primary reason for leaving was because of the lack of breaks. Since she began doing prep work on a regular basis (about five to six months) it had been hard for her to take a break because the restaurant was busy. A now-deceased manager (Kevin) had told Ms. Cornwell to take a break when she could. She admits the company rules provide for breaks when convenient. 

After Kevin passed away (about October 30), Ms. Cornwell mentioned her concern about breaks to several line supervisors. She basically indicated that she would not be able to work much longer without taking regular breaks. Ms. Cornwell admits that no one ever told her she could not take a break. She felt people would be angry if she or anyone else took a break when it was busy.

Ms. Cornwell has arthritis and asthma. Both can flare up if under stress. The employer knew of her medical condition; however, 

Ms. Cornwell never presented a doctor’s statement regarding her need for breaks.

The owners of the Bear Tooth work in near-by offices. Ms. Cornwell knew of their location. She did not complain to upper management or the owners about the lack of breaks before she decided to quit. 

Ms. Cornwell did not believe anything would be done because when she started as a prep cook, her pay was lowered and management was unable to do anything about it.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The Tribunal does not dispute that Ms. Cornwell probably needed to have rest breaks during her workday given her medical limitations. The Tribunal is not aware of any requirement, generally, for employers to provide mandatory breaks for its employees. Therefore, the employer’s rule that allowed for breaks, if convenient, is reasonable.

Ms. Cornwell had several options available to her that may have allowed her continued employment. She could have approached upper management, obtained a written doctor’s statement to present to her employer, or simply taken the break. There is no evidence that the employer would have reprimanded or fired Ms. Cornwell if she had taken a needed break.

Finally, Ms. Cornwell left her work when the employer took her off the schedule for one day without notice. Ms. Cornwell did not give the employer an opportunity to state why she was removed from the schedule. It may have been for valid business reasons. Ms. Cornwell acted out of anger or hurt when she quit without exploring any options on December 10. Therefore, her decision to quit when she did was without good cause.

DECISION
The determination issued on December 23, 2003 is AFFIRMED. Benefits are denied for the weeks ending December 13, 2003 through 

January 17, 2004. Ms. Cornwell’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 22, 2004.
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