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CASE HISTORY

Mr. Swift timely appealed a determination that was issued on December 31, 2003 and that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was dismissed for misconduct in connection with the work.

FINDINGS OF FACT

Mr. Swift began working for Poppin Construction on September 19, 2003 and last worked on October 20, 2003. At that time, he normally worked part-time hours as needed by the employer and earned $14 per hour as a laborer. 

On the afternoon of October 20, Mr. Swift sustained a deep cut his left hand; however, he “duct-taped” the injury and continued to work for the rest of his shift. When he got home and the wound was still bleeding, he called a friend, who is a certified medical assistant, and asked her advice about whether he should get stitches. The friend recommended he get the stitches right away. When he called the owner to tell him that he was going to get the stitches, the owner at first advised against it but later told Mr. Swift, “I need you (to work) tomorrow. Go get the stitches.” Mr. Swift went to the doctor and got four stitches. The doctor did not specify when Mr. Swift could return to work.

Mr. Swift car-pooled with a friend and co-worker, Travis. When Travis dropped by the next morning to take Mr. Swift to work, Mr. Swift asked Travis to relay to the owner that he, 

Mr. Swift, would not be working that day because his hand was still sore. Travis did tell the owner that Mr. Swift’s hand was too sore for him to work that day. 

Mr. Swift contended that on the morning of October 20 the owner told Travis and him that, because a new person had been hired, either Travis or Mr. Swift would be laid off. The owner denied talking about a lay off with either man. He testified that he asked Travis and Mr. Swift about their future work plans but did not talk about hiring anyone new. The owner further testified he does not discuss his business plans with his employees. A new man did come to work on October 20, and the owner was planning to try this man out for a “lead” position. The owner surmised that Mr. Swift may have thought that this man was his replacement. 

Mr. Swift testified that, two or three days after being injured, he made a brief phone call to the owner intending to tell the employer he was ready to return to work. The owner asked 

Mr. Swift if there was anything he wanted to say to him (the owner), and when Mr. Swift, who was surprised at being asked that, said that there was not, the owner hung up. Mr. Swift assumed he had been the one to be “let go.” Mr. Swift did not clarify with the owner what that conversation was about because it was not easy to get hold of the owner by telephone. 

The owner denied receiving such a phone call. The owner testified that only rarely does he not answer his business phone. When he is out of the office, he forwards his business phone to his cell phone. The owner did concede that he may have missed some incoming calls on his cell phone because he sets his cell phone to “vibrate” rather than “ring” for incoming calls. 

The owner next saw Mr. Swift on October 29 or 30 when Mr. Swift dropped off his time card. Nothing was said by either Mr. Swift or the owner about continuing work for Mr. Swift.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d) "Misconduct connected with the insured worker's work" as used in 

AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

“Job abandonment is a contractual, not statutory term, and it does not automatically mandate a conclusion that a claimant intended to quit his job.”  Tyrell v. Dept. of Labor, AK Superior Ct. 1stJD No. 1KE-92-1364 Civil (November 4, 1993, unrept.).

Mr. Swift’s statement that he called the employer two or three days after his injury to tell the owner he was ready to return to work convinces this Tribunal that Mr. Swift did not intend to quit his job.

The Employment Security Division’s Benefit Policy Manual in section VL 135 is pertinent and states in part:

If a claimant waits for an employer to act, while the employer is similarly waiting for the claimant to do so, the resulting separation was not a voluntary quit by the claimant.

Mr. Swift did not intend to quit. The claimant believed that on October 20 the owner talked of hiring a new person and of laying off either Travis or Mr. Swift. As a result of the brief telephonic miscommunication between Mr. Swift and the owner after Mr. Swift’s injury, 

Mr. Swift assumed he was the one who had been “let go.” Mr. Swift believed he had been replaced. This Tribunal agrees that Mr. Swift was discharged.

The work separation resulted from a misunderstanding from a simple miscommunication between the owner and Mr. Swift rather than due to a wilful or wanton disregard of the employer's interest by Mr. Swift. The discharge was not for misconduct connected with the work. The disqualifying provisions of the statute do not apply.

DECISION

The determination issued in this matter on December 31, 2003 is REVERSED and MODIFIED. A disqualification under AS 23.20.379(a)(2) is not imposed. Mr. Swift is allowed benefits for the weeks ending October 25, 2003 through November 29, 2003. His maximum benefit entitlement is not reduced by three weeks, and he may yet be eligible for the receipt of future extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 28, 2004.
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