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CASE HISTORY
Mr. Demiltafillin "" \d "" timely appealed a December 4, 2003fillin "" \d "" redetermination that denied benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.360. Benefits were denied on the ground that he had work/earnings durinfillin "" \d ""g the weeks claimed. The determination further denied Mr. Demiltafillin "" \d "" pursuant to AS 23.20.387 on the ground that he knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits. Hefillin "" \d "" was determined to be liable for an overpayment pursuant to AS 23.20.390.  


FINDINGS OF FACT
Mr. Demiltafillin "" \d "" established an unemployment insurance claim effective April 6, 2003fillin "" \d "". He did not recall receiving a claimant handbook shortly thereafter. Mr. Demilta’sfillin "" \d "" weekly benefit amount was $114fillin "" \d ""; his excess earnings amount was $202fillin "" \d "".

Mr. Demilta does not dispute the employer’s report of earnings as follows:


Week Ending
ER Earnings
Clmt Earnings Benefits Paid

 03/29/03

 $1083.45 
    $ 0           $  0*


 04/05/03
 
   367.92  

 0              0*

   
 04/12/03

   181.13 
      0              WW


 04/19/03
 
   525.74  

 0            114.00


 05/03/03

   587.16 
      0            114.00


 06/28/03
 
   436.91  

 0              0**


 07/05/03

   731.75 
      0              0**


 07/12/03

    16.38 
      0              0**

WW = Waiting Week Credit

*  = Prior benefit year exhausted

** = Benefits withheld pending suspected earnings

Exhibit 12fillin "" \d "" fillin "" \d ""contains copies of Mr. Demilta’s electronic (Victor)fillin "" \d "" certification filings for the weeks ending under appeal. Hefillin "" \d "" indicated "NO" to the question:


Did you work?

Mr. Demilta does not dispute that his sister, who has power of attorney on his behalf, called Victor to file for him. She contends she filed for benefits at his request and reported what he asked her to report. Mr. Demilta denies telling his sister to call Victor until after he lost his job in late July 2003. He was working out of Oregon but using his Sterling, Alaska address. Mr. Demilta contends he did not know he could file for benefits or use Victor from another state.

While in the Lower 48 (March through mid-August), Mr. Demilta spoke with his sister often. He had his paychecks sent to Alaska where his sister cashed them. Mr. Demilta agrees that he gave his sister permission to use some of the money to pay her household bills. They disagree over the number of wire transfers sent to Mr. Demilta from his sister. She believes there were more than two but maybe less than five, and they were from $75 to $200 each. Mr. Demilta believes it was only two, totaling no more than $250. Mr. Demilta is not legally responsible for the household bills in Sterling.

Ms. Demilta received at least one letter from the Anchorage Call Center that instructed Mr. Demilta to call. Ms. Demilta told her brother about the call and what he needed to do. Ms. Demilta believed she could not take care of the issue even with her power of attorney. She contends that her brother wanted her to file for unemployment insurance starting in June because the employer had him sitting around with no work to do (truck driver). 

Exhibit 8 is a copy of the days worked by Mr. Demilta as reported by his former employer in 2003. The log report reflects he worked during the weeks ending March 22, 2003 through May 3, 2003 and May 17, 2003 through July 12, 2003. The report also indicates that Mr. Demilta worked from one day per week to five days per week. At one point in May, he had an eight-day break without work.

There is no dispute that the two weeks of benefits issued to 

Mr. Demilta were cashed either by him or his sister. 

A claimant is issued a claimant handbook at the time a new claim is establish. The handbook warns work and earnings must be reported at the time of filing. Mr. Demilta has filed at least four previous claim years but denies ever receiving a claimant handbook.

Mr. Demilta has difficulty with using Victor, therefore he has his sister help him with his unemployment insurance filings.


PROVISIONS OF LAW
AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….


CONCLUSION
The record establishes that Mr. Demiltafillin "" \d "" failed to report work and earnings during the period under appeal. He fillin "" \d ""is liable for the overpayment as a result of earned wages. 

The question in this case is whether Mr. Demilta or his sister filed the benefits, and if his sister did, was it on his request or on her own initiative?

In Thurston, Comm’r Dec. 01 1015/1016, September 21, 2001, the Commissioner states in part:

AS 13.26.344 is entitled "Interpretation of provisions in statutory form power of attorney." It goes on for approximately twelve pages. Section (m)(2) gives the holder of a power of attorney authority to 

prepare, execute, and file all tax, social security, unemployment insurance, and information returns required by the laws of the United States, a state, or a subdivision…. 

ESD and the Tribunal have failed to recognize the authority vested in Ms. Thurston by statute. As she holds both guardianship and power of attorney for her sons, the law allows for Ms. Thurston to file all unemployment insurance claims on behalf of her sons. The statute does not limit her to just filing initial claims but includes all other claims and forms that ESD may require, including the biweekly claim certifications that are in question. 

Though we regret that the statute enumerating the authority for power of attorney has been overlooked and the appeal had to go to this level, that does not absolve Ms. Thurston of the responsibility for filing the claims accurately on her sons' behalf. Penalties for filing incorrectly can be harsh. A party who files a claim fraudulently is subject to penalties including not only repayment of all benefits paid, but also disqualification in the future and possible criminal charges. It would be wise for Ms. Thurston to consider filing claims in the future only after consulting her sons for their direct input.

As noted in Thurston above, an individual who holds a power of attorney for another can file a new claim and continued claims on behalf of the claimant. Therefore, it is possible that Ms. Demilta filed on behalf of her brother without his knowledge. It is possible that Ms. Demilta only filed after her brother requested she do so. Or, the possibility exists that Mr. Demilta filed from Oregon or some other state rather than Alaska. The hearing record fails to contain evidence of who opened the new claim in April 2003, and who contacted the call center in July 2003.

The agency has the burden of proof in matters involving allegations of fraudulent filing. In Thalmann, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979). The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387.…



[The claimant] knew he was working part-time and failed to even mention this fact. The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later . . . Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs. Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982).…


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself. In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979….

There is insufficient evidence that Mr. Demilta knowingly filed for benefits that he knew he was not entitled to receive. This conclusion is supported by the fact that Mr. Demilta’s income (wages and benefit checks) were being sent to his sister’s home in Sterling. In further support of this conclusion, Mr. Demilta was gone from Alaska from sometime in March until mid-August (in excess of 20 weeks). At the most, and possibly less, he received five wire transfers, amounting to less $1000. Common sense indicates he did not get all the monies that had been sent to his sister’s home in Sterling. This gives the appearance that Ms. Demilta alone benefited from the two unemployment insurance compensation checks sent on behalf of her brother.

Based on the above, the Tribunal concludes Mr. Demilta did not file with the intent to receive unentitled benefits. The redetermination under appeal will be modified.


DECISION
The redetermination issued on January 7, 2004fillin "" \d "" is fillin "" \d ""MODIFIED. Benefits are reduced/denied pursuant to AS 23.20.360fillin "" \d "" for the weeks ending March 2, 2003fillin "" \d "" through April 19, 2003, May 3, 2003, and June 28, 2003, through July 12, 2003. Benefits are allowed pursuant to AS 23.20.387fillin "" \d "", for the weeks ending March 2, 2003fillin "" \d "" through April 19, 2003, May 3, 203, June 28, 2003, through July 12, 2003fillin "" \d "", and December 6, 2003 through October 30, 2004 if otherwise eligible.

The issue of Mr. Demilta’s overpayment liability is REMANDED to the Benefit Payment Control Unit for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the 

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 28, 2004fillin "" \d "".

                                  Jan Schnell, Hearing Officer

