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STATEMENT OF THE CASE

On December 16, 2003, Mr. Gayer timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Gayer began working for the employer on September 1, 2001. He last worked on November 6, 2003. At that time, he normally worked varied hours per week on commission as a sales representative.

Ms. Campbell was hired as Mr. Gayer’s manager in the Anchorage office the first week of October 2003.  During her first two weeks as manager, Ms. Campbell was inundated by persistent requests by Mr. Gayer for special treatment, such as more accounts, the ex-manager’s accounts, a key to the office, and permission to begin his canvassing early. 

Mr. Gayer worked in Alaska, but lived in Colorado, where he was in the habit of making frequent trips home.  On October 16, Mr. Gayer left the state without notifying his manager ahead of time, as company policy dictated.  Mr. Gayer knew it was not right, but did not want to add to his manager’s stress by informing her he would be leaving town at the same time she was in Utah at the manager’s conference.  

Ms. Campbell had a meeting with Mr. Gayer upon his return October 27, at which time she informed him again of the need to notify her ahead of time when he was going home, and that he was not to take specific types of company materials with him when he left the state.  Mr. Gayer agreed to notify her of the travel, but said not taking his materials with him was unacceptable, and that Ms. Campbell should just not disclose that to the district manager if she did not like it.  He was defiant in his refusal to acquiesce until Ms. Campbell threatened to call in the district manager, Mr. McSeveney.  Ms. Campbell also informed Mr. Gayer of the need to refrain from issuing negative comments regarding company executives or those in authority.

On October 29, Ms. Campbell had another meeting with Mr. Gayer, where she informed him a representative new to the company had complained of his taking advantage of her behind the manager’s back in the dividing of accounts to her disadvantage, which went against company procedure.  Mr. Gayer had tried to pressure the new representative into not disclosing the trade to Ms. Campbell.  Mr. Gayer was reminded as well as warned how such accounts were to be handled, how fellow representatives were to be treated, and how his negative comments were unacceptable.

On November 3 and 4, the company brought in two trainers for a two-day session to provide current training to the Anchorage representatives.  The trainers had a difficult time keeping Mr. Gayer quiet and on track so they could give their presentation.  He led the way with frequent unnecessary comments and at one point said, “you are breaking my balls,” to the female trainer.  In a dinner at the end of the training, the trainers complained to Ms. Campbell that the group was hostile and difficult, and picked Mr. Gayer as the main cause.

After her conversation with the trainers, Ms. Campbell called the district manager for direction and the district manager made the decision to discharge Mr. Gayer on November 6 for undermining the Anchorage office at many levels and being a negative influence, and that it was not in the best interest of the company to keep him employed.

Although Ms. Campbell had begun to keep records of Mr. Gayer’s offenses for possible counseling at the month’s end, or as human resource documentation for possible termination, Mr. Gayer did not receive any written warnings before his discharge. Mr. Gayer does not recall the exact wording of his verbal warnings, but does not deny they occurred.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r Rev. No. 9123334, April 2, 1992. Implicit in the contract of hire is the submission of the worker to the lawful and reasonable authority of the employer. Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubordination may constitute misconduct, if it is serious enough. Cantrell, Comm'r Rev. No. 9225160, June 30, 1992. It is assumed that disobedience, insolence, and the negation of authority injure an employer's interest. Employment Security Division’s Benefit Policy Manual, § MC 255.05-1.PRIVATE 

The Employment Security Division’s BPM § MC 45, states in part:

In cases where a worker was discharged for poor attitude, the final reason for the discharge may be the last in a series of incidents.  Often no single incident shows a disregard of the employer's interest amounting to misconduct.  If the worker has been warned for attitudinal problems, the whole series of incidents may show a sufficient disregard of the employer's interest to be misconduct.

Mr. Gayer’s is the case where the final incident leading to the discharge, his insolence and negativity as displayed in his behavior during the company training session, was just the last in a series of incidents betraying his poor and negative attitude.

Mr. Gayer had been disrespectful in his persistent badgering of Ms. Campbell for special treatment upon her first becoming his manager, and insubordinate pending the threat of interference by the district manager.  He had tried to force secretiveness to get his way on both a new representative and his manager.  He had defied the authority of his manager by not informing her of his intent to leave the state during her absence, and the Tribunal finds his subsequent justification of wanting to spare her stress without merit.

Mr. Gayer had been verbally warned on at least two different occasions to curb his negativity, once on October 27, and again on October 29, and yet he persisted after being warned to engage in the same behavior with the trainers at their session.

While an isolated incident of verbal altercation between a manager and representative could be considered in the normal give and take of a working relationship, Mr. Gayer’s continual disobedience, insolence, and negation of authority after warnings, did injure his employer’s interest.

It is the conclusion of the Appeal Tribunal that Mr. Gayer was discharged for misconduct connected with his work.

DECISION

The notice of determination issued in this matter on December 16, 2003 is AFFIRMED. Mr. Gayer is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending November 15, 2003 through December 20, 2003. The reduction of Mr. Gayer’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 30, 2004.


Janne Carran


Hearing Officer

