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CASE HISTORY

Ms. Heesch timely appealed a determination issued on January 7, 2004 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Heesch last worked for Doctors Collections Service, Inc. during the period August 11, 2003 through December 16, 2003. She earned $1200 per month plus commission for full-time work as a telephone collector. Ms. Heesch was discharged effective December 16 for using profanity.

On December 16 about mid-morning, Ms. Heesch was having trouble with her phone. She complained to Ms. Martinez, the collections manager, who found the phone to be in working order. Ms. Heesch asked if management was monitoring the calls. Ms. Martinez did not know. 

Later that same morning, Ms. Heesch began to have difficulties with her phone again. This time, she could not get a dial tone after hanging up with a debtor. The connection did not give the appearance of being severed. Ms. Heesch realized that the employer must be on the phone and said, “I wish they’d get off the f---ing phone. They’re f---ing with me.” The owner, Ms. Ingalls, heard the comment and made the decision to discharge Ms. Heesch. Ms. Heesch argues that she did not direct the comment to Ms. Ingalls; that it was made in frustration.

Ms. Ingalls had been monitoring Ms. Heesch’s and other employees’ calls to ensure federal guidelines were adhered to and that personal calls were limited. All employees are told that their calls could be monitored. Ms. Heesch knew the employer monitored incoming calls. She also knew that Ms. Ingalls did not like the use of the word f---. Ms. Heesch had been warned once by Ms. Ingalls about using that word in the office.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION

Whether profanity used in the work place is misconduct depends to a degree on the occupation. Profanity in an occupation such as work on an oil platform may not be, whereas profanity in a public-contact occupation may be. However, profanity towards a supervisor usually is misconduct because the supervisor's authority is undermined. "An employer has the right to expect... that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988. Hot‑tempered remarks, threats, or insolence, without due provocation, constitute misconduct in connection with the work. Douglas, Comm'r. Dec. 9029364, August 9, 1991; Luper, Comm'r. Dec. 83H‑UI‑263, October 17, 1983.

The parties do not dispute the fact that Ms. Heesch used profanity in the work place. While she contends the use of profanity was done under frustration, the fact remains that the owner heard the remark. Further, it could have been possible that the debtor was still on the phone since a dial tone had not been received. Even if the debtor did not hear the comment, her comment directed toward the employer was inappropriate.

Ms. Heesch had been placed on notice that the use of the “F” word in the office was inappropriate. Using that word not only once but twice in the same comment directed to the employer amounted to misconduct connected with the work.

DECISION
The determination issued on January 7, 2004 is AFFIRMED. Benefits are denied for the weeks ending December 20, 2003 through 

January 24, 2004. Ms. Heesch’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 28, 2004.
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