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CASE HISTORY

Ms. Hammer timely appealed a determination issued on December 24, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Hammer last worked for the Fairbanks Daily News Miner on November 13, 2003. She earned $11.75 per hour as a full-time production worker. Her job duties included operating the inserter machinery, loading paper, performing some mail duties, picking up trash, and training co-workers. Ms. Hammer’s work hours were 5:30 p.m. to 4:30 a.m. on the weekdays she worked and 7:00 p.m. to 6:00 a.m. on the weekends. She generally worked Monday, Tuesday, Wednesday, and Saturday.

Sometime during the week of November 9, 2003, the employer implemented some changes in the way the delivery trucks were loaded to improve efficiency. The night of November 12 and morning of November 13 was Ms. Hammer’s first shift after the changes were implemented. During her shift that night, Ms. Hammer was given instructions on what she was supposed to do regarding the loading of trucks.

Ms. Hammer was instructed not to load newspapers onto the “Eielson” truck until the driver of that truck showed up. It had been the employer’s past practice to load the truck before the driver’s arrival as a courtesy to the driver. Several times during the “loading” time, both the mailroom foreman, Mr. Harris, and the circulation manager, Mr. Gilligan, told Ms. Hammer to not load the newspapers onto the “Eielson” truck, told her to stack the papers in a certain area, and gave her the reasons why this procedure was being changed. She continued to load the “Eielson” truck, however, despite the direction she was given and became, at times, argumentative, saying that she did not know why things were being changed and that she did not agree with the changes. 

Mr. Gilligan and Mr. Harris made the decision to terminate Ms. Hammer’s employment either that night or the next morning based on the behavior she demonstrated that night and based on her past history of not following directions and being insubordinate. 

Ms. Hammer had been written up several times for failing to follow directions and for being insubordinate to her superiors (exhibits 10, 11,12 and 13). 

Ms. Hammer testified that she was not informed about the changes to the loading system prior to her shift on November 12/13. She was not trained ahead of time, and she felt  confused that night with the new procedure, as there were both limited space to stack the papers where she was instructed to put them and limited time in which to get the job accomplished. Ms. Hammer felt that it made no sense to load the trucks the way in which she had been instructed and felt that “it wasn’t going to work.” She expressed those opinions to her superiors.

Ms. Hammer testified further that, in the past, she had always been informed of changes before they were implemented. She had been given a raise in May of 2003 and felt she was doing better because she had changed many of her ways of doing her job after being counseled. 

Mr. Harris testified that Ms. Hammer did not appear to be confused about the instructions she had been given during her shift.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     
(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2)  
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

 (d)  
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

 (1)  
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." In Risen, Comm'r Decision 86H-UI-214, September 15, 1986. 

The Employment Security Division's Benefit Policy Manual, in MC 255, is pertinent and states in part:

Insubordination, disobeying a direct order, is misconduct in connection with the work. The Commissioner has stated that an employer has the right to expect that a reasonable order will be obeyed (Sorensen, 9123334, April 2, 1992.)  In most cases it is not necessary to show that the employer was injured; an employer who cannot rely on the worker to perform as directed is injured, except in exceptional circumstances. 

During her shift on the night of November 12/13, Ms. Hammer was given the clear and reasonable instruction to not load the “Eielson” truck and was given the reasoning behind the change in procedures that night. Despite the continued instruction from her managers during her shift, Ms. Hammer continued to grouse and to load the “Eielson” truck as she had always done. 

The act of disobeying an employer’s instruction is insubordination. Insubordination is misconduct. Accordingly, Ms. Hammer was discharged for misconduct connected with the work.

DECISION
The determination issued on November 6, 2003 is AFFIRMED. Benefits are denied for the week ending November 22, 2003 through the week ending December 27, 2003. The maximum benefit entitlement is reduced by three times the weekly benefit amount. Further, Ms. Hammer may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 28, 2004.
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