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CASE HISTORY

The claimant timely appealed a determination issued on January 6, 2004 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant quit suitable work without good cause. The issue is whether the claimant quit suitable work without good cause or was discharged for work-connected misconduct.


FINDINGS OF FACT
Ms. Heitman last worked for CIRI Alaska Tourism Corporation during the period 

April 24, 2003 through July 20, 2003. She earned $9 per hour as a hotel “houseman” whose duties included helping the housekeeping staff, providing customer service to guests, using the company van to drive guests to various locations, and performing some minor janitorial tasks. Ms. Heitman worked from 4:30 p.m. to 1:00 a.m. on at least five days of the week. 

Ms. Heitman was a “no call-no show” for work on July 21 and beyond. When her “significant other” tried to use the family’s only car to go to his job that day, the car “blew up” and was no longer operable. They had no money to repair the car or to buy a different one. 

Ms. Heitman’s “significant other” arranged with a co-worker to get a ride to and from his job. Ms. Heitman repeatedly asked her “significant other” to contact her employer to notify them about what had happened to her transportation, but he failed to make the contact as she had requested. Later, they broke up because he was unreliable.

Ms. Heitman lived 36 miles from her job at the Talkeetna Lodge and 9 miles from the nearest public phone. There was no phone or electricity at Ms. Heitman’s house; she had no cellular phone. The closest residence was 5 miles away, and she knew that her neighbor had a phone. However, at the time, Ms. Heitman was six months pregnant and had 4 small children, aged one year to seven years old, with her. She did not feel that it was safe to walk five miles on a “busy” road with four small children just to use the phone. 

About a week after being a “no call-no show” for work, Ms. Heitman happened to run into her supervisor at the local store. Ms. Heitman asked about further work and was told that she had been replaced for the rest of this season but that she could return to work for the next season if she wanted to do so, if she had transportation to get to work. It is unknown if there were any warnings from the employer about any previous absences.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)

An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes


(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d) “Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Ms. Heitman did not quit her job. She did quit going to work, but she was replaced by her employer after she failed to show up for work. Therefore, this Tribunal will decide the case on the basis that her employment was terminated. 

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to appear and provide direct sworn testimony establishes 

Ms. Heitman’s testimony to be more credible.

The Employment Security Division’s Benefit Policy Manual in section MC 15 is pertinent and states in part: 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

Ms. Heitman had a compelling reason for her absence on July 21 and thereafter, as the family’s only transportation was no longer available to use. Because Ms. Heitman had no phone and lived so far away from her nearest neighbor or public phone, she herself failed to notify her employer of the circumstances causing her absence. Ms. Heitman, however, attempted to notify her employer of her situation by having her “significant other” contact the employer, which he failed to do. This can be considered as a “reasonable attempt” to notify the employer. Accordingly, this Tribunal holds that Ms. Heitman was dismissed from her employment but not for misconduct in connection with her work. 

DECISION

The determination issued on January 6, 2004 is REVERSED. Benefits are allowed for the week ending July 26, 2003 through the week ending August 30, 2003. Ms. Heitman’s maximum benefits entitlement is not reduced by three weeks. Further, she may yet be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 3, 2004.
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