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STATEMENT OF THE CASE

On January 12, 2004, Mr. Dyne filed a timely appeal against a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Dyne began working for the employer in July 1995. He last worked on July 22, 2003. At that time, he normally worked 40 hours per week and earned $13.75 per hour as a hardware clerk and stocker, as well as other varied duties.

After his last day of work on July 22, Mr. Dyne went on Workman’s Compensation due to surgery on his shoulder.  After being on medical leave for over three months, Mr. Dyne had an appointment with his doctor for an evaluation on November 13, which he was forced to miss due to bad weather.   Mr. Dyne then presented his employer with an extended medical release until his next appointment December 16. 

When the employer called the doctor on November 14 to inquire just how much more time Mr. Dyne could be expected to be unable to work, the doctor gave the employer a medical release for Mr. Dyne to return to work for light duty, the specific limitations of which were faxed to the employer by the doctor in three faxes over the next five days, ultimately including not lifting over five pounds. 

Mr. Dyne was called into a meeting to discuss the doctor’s release on November 18.  Present at the meeting were Mr. Martin, general manager, Ms. Davis, hardware manager and direct manager of Mr. Dyne, Ms. Sabala, from human resources, and Ms. Lux, warehouse supervisor and shop steward.  Mr. Dyne had made plans to go south for Thanksgiving, and did not want to return to work until after his holiday and after he had been physically reevaluated by his doctor.  Mr. Dyne informed those present that he still had pain and a limited mobility in his shoulder, and that if he were forced to return to work in what he considered a premature reinstatement, he would surely injure himself again.  Mr. Dyne stated his work ethic would not allow him to limit himself to restrictions placed upon him by his doctor and honored by his employer, and that he would do whatever he needed to do, up to and including lifting over his weight restriction, to get the job done, because that was the type of worker he was.

The meeting was adjourned due to the fact Mr. Dyne and his employers could not come to an agreement regarding his ability to work, and the fact Mr. Miller had to leave town.  Mr. Dyne was granted his Thanksgiving holiday and told to report to work December 9.

When Mr. Dyne reported to work on December 9, he was discharged for insubordination towards his employer at the November 18 meeting, in the form of threatening the company.  He grieved his discharge with his union and lost.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii) makes the claimant unfit to perform an essential task of the job.

CONCLUSION

"The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation."  In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Decision 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

Mr. Dyne would have the Tribunal believe he was not threatening the company with purposefully injuring himself again should he be demanded to return to work albeit his doctor’s limitations.  He claims he was trying to protect the company from his work ethic, which would demand he work outside any restrictions.  However, three of the four parties to the November 18 meeting in which the remarks were made, testified to the same threatening impression, including the shop steward who had been called into the meeting to represent the interests of Mr. Dyne.  The fourth party present, Ms. Davis, sent in a signed statement for the record in which she concurred with the other three.

Given the testimony of all present, including the shop steward, the Tribunal concludes Mr. Dyne was insubordinate in his refusal to return to work, as well as threatening to the company.  His contention he was only looking out for the company interest is without merit. The company’s request Mr. Dyne return to work was reasonable, as the limitations of his return were clearly within the restrictions set by Mr. Dyne’s doctor.

Because Mr. Dyne disobeyed a company order that was reasonable, and because he threatened the company with injury to himself should he have to comply, the Tribunal concludes Mr. Dyne was discharged for misconduct in connection with the work.

It is the conclusion of the Appeal Tribunal that Mr. Dyne was discharged for misconduct connected with his work on December 9.

The disqualification dates have been changed to reflect the correct first week of unemployment.

DECISION

The notice of determination issued in this matter on December 30, 2003 is AFFIRMED and MODIFIED. Mr. Dyne is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending December 13, 2003 through January 17, 2004. The reduction of Mr. Dyne’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 9, 2003.
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