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CASE HISTORY

Ms. Scroggs timely appealed a determination issued on December 30, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Scroggs last worked for the Central Peninsula General Hospital on December 5, 2003. She earned $13.91 per hour as a full-time certified nurse assistant. Her job duties, under the direction of the registered nurses on duty, included assisting patients with their personal hygiene and “toileting,” feeding patients, taking vital signs, bed-making, helping patients with ambulating, and turning patients. Ms. Scroggs worked 12 hours per day, three days per week. The duty days varied; however, she worked from 7:00 a.m. to 7:00 p.m. when on duty.

Ms. Scroggs’s unemployment insurance benefit year began on December 14, 2003.

Ms. Scroggs was put on suspension on December 8, 2003, for several instances of inappropriate communications with co-workers and patients on December 4 and 5, 2003. She was suspended for four shifts without pay and advised to appear at a meeting on December 15 at 10:00 a.m. when her future with the company would be discussed. Ms. Scroggs was a no-show/no-call for that meeting.

She had been warned about inappropriate communications with both hospital staff and patients on June 6, October 13, November 11, November 17, and December 5 (all in 2003). 

The employer has a three-step disciplinary process. In step one employees are given a written counseling telling the employee what occurred and why it was inappropriate, as well as the expectation of future behavior and the consequences for failing to meet that expectation. Step two is implemented if the employee fails to meet the expectation outlined in step one. Employees are again written up and told what the incident was that caused the discipline, again why it was inappropriate to do that behavior, again told the expected future behavior, and again told of the consequences for failing to change the behavior or meet the expectation. If the adverse behavior persists, at step three the employee is suspended or terminated. The employer has the discretion to skip a step if the employee’s behavior is severe enough.

Ms. Scroggs reached step three in the employer’s disciplinary process on December 5. On December 4 she refused to help with a patient even though she was sitting in the hall and not involved in patient care at that time. When asked to help with this patient, Ms. Scroggs was rude. On December 5 Ms. Scroggs made “demanding” remarks to the two nurses on duty over the communication system used by the nursing staff. Patients can hear the communications through that system. That day Ms. Scroggs also gave a patient a complaint form to fill out; the patient was confused about why he was given the form as he had no complaints or concerns about his care. When asked about these incidents by her clinical services director, Ms. Jolly, 

Ms. Scroggs denied that she was at fault. 

Ms. Scroggs testified that she did not refuse to help with a patient on December 4. She has a 15-pound lifting limit and went to get the patients’ “lift” machine in order to help lift the patient. The employer testified that Ms. Scroggs never returned with the “lift” to help with the patient. Regarding the incident with the patient on December 5, Ms. Scroggs testified that the patient was a personal friend of hers and that he told her later that his complaints to her about his having to wait for his nurse were meant to be heard only by her. 

Ms. Scroggs’s employment was terminated on December 18, 2003 for continued multiple instances of inappropriate communications with co-workers and patients, after having been repeatedly counseled.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     
(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2)  
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

 (d)  
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

 (1)  
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

The Division’s Benefit Policy Manual in section MC 440 is pertinent and states in part:

An involuntary leave of absence (which may be called suspension, administrative leave, or leave without pay) for an indefinite period severs the employer‑employee relationship. The separation date is the date of the suspension. 

Ms. Scroggs was suspended on December 8, 2003; that date is the one this Tribunal will use as the separation date.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." In Risen, Comm'r Decision 86H-UI-214, September 15, 1986. 

Ms. Scroggs was placed on notice that any further inappropriate communications with employees or patients would result in her termination. She was also warned about that several times throughout the months preceding the discharge. That alone is sufficient to establish she knew of the requirement and knowingly acted against the employer’s expectation.

The act of disobeying an employer’s expectation is insubordination. Insubordination is misconduct. Accordingly, Ms. Scroggs was discharged for misconduct connected with the work.

DECISION
The determination issued on December 30, 2003 is AFFIRMED. Benefits are denied for the week ending December 20, 2003 through the week ending January 24, 2004. The maximum benefit entitlement is reduced by three times the weekly benefit amount. Further, Ms. Scroggs may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 30, 2004.
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