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CASE HISTORY

The claimant filed a timely appeal against a January 7, 2004 determination that denied unemployment benefits under AS 23.20.379. The issue is whether Ms. Fortin voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Fortin worked for the employer at the Fort Richardson, Alaska, Child Development Centers (CDC) from April 9, 2003 until August 26, 2003. She was a “flex admin clerk” and a child care giver, and she worked when needed by the employer. Ms. Fortin’s rate of pay was $12.80 per hour.

Ms. Fortin did not realize that she had applied for a “flex” position until she was in the interview. She was hesitant to take a “flex” position, as those positions had no guaranteed hours. She would be working “on-call,” based on the employer’s needs. In the interview, however, the Director of the CDC, in telling Ms. Fortin how good a “flex” position would be, told her that she would be able to “walk into” one of the permanent jobs after her training and background check were completed. The Director also told Ms. Fortin that being in a position at the CDC and being fully trained for it would help her secure a permanent job. The Director indicated to Ms. Fortin that there would be no reason for them to hire someone who was untrained. 

Ms. Fortin accepted the “flex” position based on the statements made by the Director about how easy it would be for her to get a permanent position with either part- or full-time hours. Ms. Fortin felt that within six months or a year she would have a permanent job. She unsuccessfully competed for every “open” position during her tenure with the employer.

Sometimes Ms. Fortin found out about future work because her hours were on the posted schedule. At other times, she was told the evening before if she had to work the next day. 

For the first three months on the job, Ms. Fortin worked steadily and got 35 to 40 hours per week. Then she began taking work as a child care giver as well as work as an admin clerk in order to get more hours. Between the two jobs, Ms. Fortin got 20 to 25 hours of work per week. About two weeks before she gave her notice to quit, 

Ms. Fortin’s hours became sparse. 

Just before the Director of the DCD left her position in July of 2003, Ms. Fortin spoke with the Director about working full-time as a day care giver. The Director told Ms. Fortin that there was a full-time child care giver position coming open soon and that she would be put in that position if she filled out a one-page application, which she did. In order to prepare for the future job, Ms. Fortin began doing the training modules and took the required courses for the care giver position. The position never materialized. When she did not hear about the new position after a month, Ms. Fortin asked the new Director about the position and was told there was no such position.

On August 26, Ms. Fortin was told that, for the next month unless one of the admin clerks called in sick or took unplanned time off, there would be no hours for her. She was also told that she could no longer work as a child care giver. 

Ms. Fortin felt she had been deceived twice by the former Director: 1) it was not as “easy” to get a permanent job as the Director had told her it would be if she took the “flex” position to start, and 2) the former Director promised her a permanent child care giver position that never materialized. 

In order that her daughter’s “space could be saved” for her at the day care center, 

Ms. Fortin had to pay for her daughter’s day care even if her daughter was not in attendance. The day care cost Ms. Fortin paid was $360 per month and was based on the family’s income. In August, she felt as if the family would go further into debt by paying for full-time day care when she did not have any hours of work to offset the cost. 

On August 26, Ms. Fortin gave the employer her two-week notice to quit her job effective September 9, 2003. She was not called for any work after she tendered her resignation notice. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause…

8 AAC 85.095. Voluntary quit

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION

The Employment Security Division’s Benefit Policy Manual in section 450 is pertinent and states in part:

A worker therefore does not ordinarily have good cause to leave work if the hours of the work are reduced from full-time to part-time, even if the earnings of the worker are thereby reduced. In those circumstances the worker is able to seek

other work without leaving the existing employment. Only if the hours were such

that it is impossible for the worker to look for other work, or if the reduced hours

created child-care or transportation costs disproportionate to the earnings is there good cause, and then only if the worker had attempted to make other

arrangements with the employer or attempted whatever other adjustments could

make the situation workable.

The record establishes that Ms. Fortin was hired into a “flex” position, which meant that she worked when her employer needed her to work. She worked in this arrangement successfully for five months, working between 20 and 40 hours per week. Her day care costs were assessed at a steady rate of $360 per month whether her daughter was there or not. The reduction in Ms. Fortin’s work hours to zero in late August did make her day care costs disproportionate to her earnings. Ms. Fortin did try to make reasonable adjustments to her work situation before quitting her job. Thus, Ms. Fortin’s quit was for good cause.

It is the conclusion of this Tribunal that the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION

The notice of determination issued in this matter on January 7, 2004 is REVERSED. 

Ms. Fortin is allowed benefits for the week ending August 30, 2003 through the week ending October 4, 2003, if she has filed and is otherwise eligible. Her maximum benefit entitlement is not reduced by three times the weekly benefit amount, and she may yet be ineligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on February 5, 2004.


Diane Reeves


Hearing Officer

