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CASE HISTORY

Ms. Silva appealed a November 4, 2003 determination that denied unemployment insurance benefits under AS 23.20.378. The issue is whether she was available for work during the period claimed.  However, Ms. Silva did not appeal that determination until January 12, 2004, which raises the issue of the timeliness of her appeal, which comes under AS 23.20.340.

FINDINGS OF FACT

The determination under appeal was mailed to Ms. Silva at her correct address on November 5, 2003.  She received it on or about November 10.  Ms. Silva read the determination, disagreed with it, and sent in a written letter of appeal to the Division on November 16.  Ms. Silva was told by a claimstaker at the Juneau UI Call Center that the appeal process could take a long time, so to be patient.

When Ms. Silva did not get a response to her letter of appeal by January, she contacted the call center and was told no appeal had been filed.  Ms. Silva faxed her written letter of appeal to the call center within the week.

Ms. Silva works at the Outback Steak House.  She missed work on October 29 to care for her young son who was ill with a fever.  Ms. Silva did not trust her normal daycare provider, who was in high school, to care for her son when he was ill, and could not secure a more qualified provider at such short notice.

STATUTORY PROVISIONS

AS 23.20.340. Determination of claims.

ADVANCE \D 7.20
. . . . 

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151. Filing of appeals.

ADVANCE \D 7.20. . . . 

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

AS 23.20.378. Able to work and available for suitable work.

(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350. Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.

CONCLUSION

The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department.  Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).

It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice. If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown. Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 CI, (Alaska, October 10, 1985).

Ms. Silva contacted the call center within days of receiving her determination and voiced her desire to appeal.  She was told to be patient because the process could be lengthy.  Because Ms. Silva did not know exactly how long lengthy was, she waited almost two months, at which point she contacted the call center regarding the status of her appeal.

While two months may seem a long time to wait, Ms. Silva had been told it would be a long time.  Because Ms. Silva let her intent to appeal be known in a timely manner, and was told to wait, that instruction serves as quantum cause enough for her delay in following up on the appeal she thought she had timely filed.

Because Ms. Silva has brought forth cause enough to justify her late filing, her appeal will be accepted as timely.

Ms. Silva works a part-time schedule and receives partial benefits.  She missed one day of work during week ending November 1 to care for her ill son when she was unable to secure a qualified daycare provider.  In Churchill, Dec 03 1442, October 7, 2003, the Commissioner found a claimant who worked part-time to be unavailable for work for the week in which she refused work because her reason for missing work was not compelling.  Because Ms. Silva was available for work for the majority of the workweek, and because her reason for missing work was compelling, the Tribunal holds she was available for work for the week in which the work was refused. 

DECISION
The November 4, 2003 determination is REVERSED. Ms. Silva is allowed benefits under AS 23.20.378 for the week ending November 1, 2003, if she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 10, 2004.


Janne Carran

Hearing Officer

