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CLAIMANT:
EMPLOYER:


PATRICK J HENNING
HAGEN BUILDERS INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Patrick J Henning
None

ESD APPEARANCES:
None

CASE HISTORY

Mr. Henning appealed a determination issued January 15, 2004 that denied him benefits under AS 23.20.379. The issue is whether    Mr. Henning was terminated for work-connected misconduct.


FINDINGS OF FACT
Mr. Henning began work for this employer in July 2003. His last day of work was November 21, 2003.  Mr. Henning worked as a carpenter foreman. His duties required him to assist in training less experienced carpenters, and to make sure work was performed when the owner of the company was not present.

On Mr. Henning’s last day of work he and his crew of two other workers were placed on unpaid leave for two weeks. Towards the end of this leave period the employer called Mr. Henning to have him return to work the next day installing vinyl siding. 

The next day the employer informed Mr. Henning that he was reducing his wage rate from $27 to $23 per hour, explaining that they were winter rates. He also informed Mr. Henning that there would be a waiting period before he would again get paid.      Mr. Henning figured he would not again be paid until after Christmas and he was, as he described at the hearing, “irritable.” The employer also complained that Mr. Henning wanted to do things his way and did not follow directions. 

Mr. Henning agreed that the two men often argued about how things should be done. He pointed out that he had been hired because of his experience and did not approve of some of the methods chosen by the employer. He noted that he had been ready to proceed with work his last day, and do things the way the employer wanted when he was terminated. 

Mr. Henning noted that he had been late to work that day because he had been called the night before about work the next morning. He informed the employer he might be late because he had already made plans. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….


”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

A worker must follow reasonable directions. Mr. Henning’s employer was well within the scope of his authority in directing          Mr. Henning to do the work the way he wanted it done. 

On the other hand, Mr. Henning had just been informed of a substantial cut in his rate of pay—a fact that would upset most people. Disagreements about how work should be performed are not uncommon. The disagreements in this case have not been shown to be so unreasonable or so far outside the normal employer/employee give and take as to be labeled misconduct. An intentional disregard of the employer’s best interests has not been shown. 

DECISION
The determination issued on January 15, 2004 is REVERSED. Benefits are allowed Mr. Henning based upon AS 23.20.379 for the weeks ending December 13, 2003 through week ending January 17, 2004 so long as he has filed and is otherwise eligible. Mr. Henning’s maximum benefits payable is restored by three times the weekly benefit amount. Further, the claimant may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 10, 2004.
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Hearing Officer

