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CASE HISTORY
The Appeal Tribunal scheduled hearing in this matter for 

February 9, 2004fillin "" \d "". The Tribunal docketing office mailed hearing notices to the parties by January 27, 2004fillin "" \d "".

fillin "" \d ""Following the appellant's failure to participate, the Tribunal issued default dismissal 04 0140fillin "" \d "" on February 9, 2004fillin "" \d "".  

The employerfillin "" \d "" requested reopening in a letter postmarked 

February 19, 2004fillin "" \d ""

fillin "" \d "".


FINDINGS OF FACT
The employer’sfillin "" \d "" letter establishes theyfillin "" \d "" failed to participate at the February 9, 2004fillin "" \d "" hearing because of a miscommunication. The employer’s witness was on a retreat until February 5. Upon his return to the work site, the witness was busy “trying to get things organized at the location.”

On February 6, the employer submitted additional documents to the Tribunal to be considered during the hearing. The facsimile cover sheet does not contain any reference to the employer’s participation or a request to postpone the hearing.


PROVISIONS OF LAW
AS 23.20.420 provides in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter....

8 AAC 85.153 provides in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party.  All requests must explain in detail the reasons for the request.  If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.



(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing.  The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.


CONCLUSION
An appellant who misses a hearing has the burden to establish his/her failure to participate was due to some reason beyond his/her control. 

In Kircher, Comm'r Dec. No. 86H-UI-176, July 31, 1986, the Commissioner states in part:PRIVATE 


I have previously addressed such circumstances (workload) in relation to late appeals filed to me. In Aldrich, Comm'r Rev. 77H-325, 3-29-78, I dismissed an appeal of the Employment Security Division when that request was 11 days late because "the agency reviewer either did not receive a copy of the referee decision or was not aware of it until (the date of appeal)." Similarly, an appeal which was initiated timely by one of the Division's sub-offices but which appeal was not perfected by the authorized representative of the Division until six days after the appeal period was held to be untimely and a circumstance beyond the party's control not to have been shown. That decision state, "Should an employer choose to route employee benefit matters only through a particular authorized office or individual and that office or individual fail to perfect a timely appeal, the circumstances were created by the employer and is within the employer’s control." In re McKirgan, Comm'r. Rev. 81H-009, 8-29-81. Finally, work load has been held not to be a circumstance beyond a person's control, in In re Scott, Comm'r. Rev. 81H-010, 1-29-81, wherein it is stated, "The reason for delay cited by the Division's 'work load and lack of staffing,' is hardly a circumstance beyond the Division's control…" Based on these precedence cases, it is clear that the Department received the notice of determination late for circumstances which were beyond its control, but, once received, did not take timely action to perfect its appeal for reasons where were not beyond its control.…

The Commissioner reaffirmed Kircher, supra, in Manakis, Comm'r. Dec. No. 8924696, October 2, 1989, wherein the employer filed the notice of appeal two days late due to work load constraints.

The employer’s representative has an obligation to its client to ensure their participation in the hearing, or to request a postponement if the witness is unable to participate in the scheduled hearing.

The employer has not provided any reasons beyond its control that prevented them from contacting the Appeals office to request a postponement or participate in the hearing. Accordingly, good cause has not been shown in this matter.


DECISION
The employer’sfillin "" \d "" request for reopening is DENIED.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 24, 2004.

                                   Jan Schnell, Hearing Officer

