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CASE HISTORY

Ms. Dalmolin timely appealed a determination that was issued on January 20, 2004 and that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or whether she was discharged for work-connected misconduct.

FINDINGS OF FACT

Ms. Dalmolin began working for Dolce Edibles Café & Bakery in August or September of 2003 and last worked on December 17, 2003. At that time, she normally worked 40 hours per week and earned $10 per hour as a baker. Ms. Dalmolin worked Monday through Saturday from 9:30 a.m. to 3:00 p.m.

Once she discovered that her son, Drew, had asthma, Ms. Dalmolin began looking for night work. She had an on-going discussion with her employer about the possibility of working at night to avoid missing work because of her son’s illness. Ms. Dalmolin’s husband works during the day and can provide baby-sitting for their children while she works.

Ms. Dalmolin missed about three days of work per week beginning in early December. She had no warnings from the employer about being absent from work.

On December 17, 2003 Ms. Dalmolin’s daycare provider told her not to bring Drew back to the daycare facility until he was well and no longer had a fever. When Drew has an asthma attack, he gets a fever.

As soon as she got the news that her daycare provider was unwilling to accept her son with a fever, Ms. Dalmolin called the owner, Bobbie, to ask again if she could work nights. The owner said that she did not want Ms. Dalmolin working alone at night, as the “liability” was too great.

Ms. Dalmolin tried to find an alternate baby-sitter. Some of those she contacted, however, did not feel comfortable with Drew’s illness or the machinery he needed to use to help his breathing. Ms. Dalmolin was not comfortable with some of the providers. Ms. Dalmolin also contacted various family members, but none were able to care for Drew on a regular basis due to their own commitments.

On December 18, 2003, the owner told Ms. Dalmolin to “stay home for a while” to care for her son. A new baker was hired about four days before Ms. Dalmolin’s last day of work, and a new cake decorator was due to start work within a week. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Ms. Dalmolin did not voluntarily leave her job. She wanted to work nights for the employer, but the owner told her to “stay home for a while” to care for her son.

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved…

The employer’s failure to appear at the hearing and provide direct sworn testimony establishes Ms. Dalmolin’s testimony to be more credible.

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer…” (Tolle, 9225438, June 18, 1992.)

Ms. Dalmolin missed numerous days of work because of her son’s asthma attacks. Staying home to take care of one’s own sick child is a compelling reason for missing work. She did notify the employer of her circumstances. The employer chose to terminate Ms. Dalmolin’s employment rather than allow her to work at night, as 

Ms. Dalmolin had requested. 

Based on the above, this Tribunal holds that Ms. Dalmolin was discharged from her job, but her actions did not show a willful disregard of the employer’s interests. A disqualification under AS 23.20.379 is not in order.


DECISION

The determination issued in this matter on January 15, 2004 is REVERSED and MODIFIED. No disqualification under AS 23.20.379(a)(2) is imposed. Ms. Dalmolin is allowed benefits for the week ending December 20, 2003 through the week ending January 24, 2003. The three-week reduction of her benefits is restored, and she may be eligible for the receipt of future extended benefits, as long as she is otherwise eligible.  

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 10, 2004.
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