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CASE HISTORY

Mr. Jovic timely appealed a December 31, 2003 unemployment insurance call center determination that denies benefits under AS 23.20.375. The determination concludes that he did not respond to the Anchorage Unemployment Insurance Call Center’s request for information. However, the actual issue under appeal is whether Mr. Jovic is a foreign individual (alien) who was not authorized to work in the United States. The applicable statute and code are AS 23.20.381(c) and 8AAC 85.510

FINDINGS OF FACT

Mr. Jovic is an immigrant and refugee from the country of Bosnia. Exhibit 4 contains a copy of a March 10, 2003 letter from the U.S. Department of Justice, Immigration and Naturalization Service (INS), whose subject is “The Meaning of 8 CFR 274a.12(a) as it Relates to Refugee and Asylee Authorization for Employment.” The letter states, in part:

On June 17, 2002, the Immigration and Naturalization Service (INS) Office of General Counsel forwarded to the Office of Policy and Panning a legal opinion entitled “Employment Authorization of Aliens Granted Asylum.” The opinion stated that, as a legal matter, aliens who have been granted asylum are authorized to work in the United States whether or not they have obtained an Employment Authorization Document (EAD, Forms I-766 or I-688B).

Mr. Jovic arrived in the United States on September 25, 2001. He explained that he had the right to apply for a “green card” after being in the United States for one year. Exhibit 4 contains a photocopy of Mr. Jovic’s receipt for his “APPLICATION TO ADJUST TO PERMANENT RESIDENT STATUS,“ for which he applied on May 30, 2003. The receipt specifies that it can take up to 480 days from the receipt date to get a response to the application. He has not yet received his permanent resident alien card.

Mr. Jovic has been working in the United States since May 28, 2002. He was hired by GMG General through the Alaska Job Center (Gambel branch). Mr. Jovic was not sure exactly which documents he presented in order to work at GMG General, as the Job Center representative handled the paperwork for him. He surmised that he showed his social security card and possibly his passport as identification to the employer. He may also have provided the employer with a copy of the March 10, 2003 INS letter.

On January 26, 2004, Mr. Jovic applied for a Work Authorization Card. He has no receipt for his application, as the application had to be sent to the INS’s Nebraska Service Center. A receipt is usually mailed back at a much later time.

Effective November 23, 2003, Mr. Jovic established an Alaska unemployment insurance benefit year* beginning date. On August 30, 2000, Mr. Jovic’s unemployment insurance call center issued the determination under appeal.

______

*“Benefit year" means a one-year period beginning with the day as of which an insured worker first files a request for determination of the worker's insured status, and thereafter the one-year period beginning with the day as of which the insured worker next files the request after the end of the worker's last preceding benefit year; the filing of a notice of unemployment is considered a request for determination of insured status if a current benefit year has not previously been established. (AS 23.20.520(5))

PROVISIONS OF LAW

AS 23.20.381(b) entitled “Other disqualifications” reads:

Benefits are not payable on the basis of services performed by an alien unless that alien is an individual who has been lawfully admitted for permanent residence or otherwise is permanently residing in the United States under color of law, including an alien who is lawfully present in the United States as a result of the application of the provisions of 8 U.S.C. 1153 or 1182 (Sec. 203(a)(7) or 212(d)(5), Immigration and Nationality Act).

8 AAC 85.510 entitled “Services Performed by Aliens” provides:

Benefits are not payable on the basis of services performed by an alien unless the alien satisfied the requirements of 26 U.S.C. 3304(a)(14) and AS 23.20.381 (b) when the services were performed.

CONCLUSION

Under AS 23.20.381, quoted above, benefits are not payable on the basis of services performed by an alien unless that alien is an individual who has been lawfully admitted for permanent residence or otherwise is permanently residing in the United States "under color of law," including an alien who is lawfully present in the United States.  

The phrase "under color of law" has been defined by the Commissioner as a circumstance where there is "some existing law for which there is an attempt at compliance and for which the appearance of such compliance gives rise to use of the phrase." Hollaus, Comm'r Dec. No. 78H-218, December 15, 1978. In affirming the Commissioner's decision, the Superior Court stated that in order to find that a claimant was residing in the United States "under color of law," the "Court should ask whether appellant had made a good faith attempt to be lawfully admitted into the Unites States.  Hollaus v. Orbeck, 4FA 79-86, (AK Super. Ct., October 2, 1979).

Mr. Jovic made such a good faith effort by his remission of a fee when he applied for his permanent resident alien card on May 30, 2003 and by applying for a work authorization card on January 26, 2004. He has documentation, which states that he is legally entitled to work in the United States as a refugee-asylee despite his not having a work authorization document. He has worked in this country with the documentation he has provided to the Division. His legal status remained unchanged despite applying for his permanent resident alien card or work authorization card. The record thus supports a conclusion that Mr. Jovic has provided the Division with appropriate documentation indicating that he is authorized to accept employment in this country. Accordingly, no disqualification under AS 23.20.375 or AS 23.20.381 is in order.

DECISION
The December 31, 2003 determination is REVERSED. Benefits are allowed for the weeks ending December 31, 2003, and thereafter, if otherwise payable.

Dated and Mailed in Anchorage, Alaska, on February 13, 2004.
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