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CASE HISTORY

The claimant timely appealed a determination issued on January 15, 2004 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for work-connected misconduct.


FINDINGS OF FACT
Ms. Smith worked for Wal-Mart Associates, Inc. from November 19, 2001 until 

December 7, 2003. At the time she left her job, Ms. Smith earned $7.25 per hour for part-time work as a cashier. Ms. Smith’s job duties included customer service and running the cash register. 

The January 15, 2004, determination made by the Anchorage Unemployment Insurance Call Center in this matter states:

You reported that you were discharged from your position as a cashier with 

Wal-Mart Associates effective 12/7/03. Your employer reported that you    

voluntarily quit by failing to report for three consecutive days. Based on

unemployment law and policy you quit by not returning for continuing work. 

Compelling reason for quitting has not been established. 

A few months before her last day of work, Ms. Smith began to experience pain in her back. She went to see her doctor who put her on anti-inflammatory medication but gave her no pain medication. The doctor suggested that she get a footrest to prop up first one leg then the other while standing at her job to alleviate the pressure on her back. Ms. Smith did not follow through with getting the footrest. The employer spoke to Ms. Smith about the possibility of transferring her to the “bush” order desk where she could sit to do her work, but this transfer never materialized. She asked the employer about it once but did not ask about the new position again before leaving her job. 

When her back pain failed to resolve, Ms. Smith took two medical leaves of absence, the most recent of which was November 8 through 28. She returned to work on November 30. Ms. Smith‘s doctor recommended that she work only five hours per day, five days per week, which the employer accommodated. The doctor did not advise Ms. Smith to quit her job but later gave her a diagnosis of osteoarthritis. 

Ms. Smith failed to show up for work on December 8 and thereafter. It was not her intention to quit, but her “back and spine” were causing her so much pain that she did not feel she could work five hours per day. After about three hours of standing at her cash register station, Ms. Smith’s back began to hurt. 

Beginning on December 8, Ms. Smith did not notify her employer of her absences because she got tired of “calling in all the time.” Having a back problem caused Ms. Smith to feel “useless.” When she had been absent from work in the past, Ms. Smith called to notify the employer of the absence ahead of her scheduled shift, as she had been instructed to do when she was first hired.

There were no warnings to Ms. Smith about her absences from work.

Around December 13, Ms. Smith called the employer and was told by Maria in the personnel office that she no longer had a job with Wal-Mart. Maria did not use the word “fried” in speaking with Ms. Smith.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Ms. Smith did not voluntarily leave her job, as the call center determination asserts. She contacted the employer at the end of the week after missing her shifts and was told that she no longer had a job with Wal-Mart. This is considered a discharge, and this Tribunal will, therefore, decide the matter on the basis of a termination from employment. 

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer…” (Tolle, 9225438, June 18, 1992.)

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. 

Ms. Smith missed numerous days of work, but she had a compelling reason for doing so. She had a back problem that caused her a great deal of pain when standing at her job for long hours. Ms. Smith did attempt to rectify her problem medically. She failed, however, to notify the employer about her absences until well after the absences. There was no reason outside her control for not contacting the employer about her absences. 

Accordingly, this Tribunal holds that Ms. Smith’s actions do show a willful disregard of the employer’s best interests, and a disqualification under AS 23.20.379 is in order.

DECISION
The determination issued on January 15, 2004 is AFFIRMED and MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) for the week ending December 13, 2003 through the week ending January 17, 2004. Ms. Smith’s maximum benefits payable entitlement is reduced by three times the weekly benefit amount. Further, she may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 12, 2004.
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