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CASE HISTORY

Mr. Bozer timely appealed a determination issued on January 13, 2004 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Bozer worked for Diamond Heating Comfort Systems, Inc. (DHCS) during the period December 3 through 12, 2003. He earned $13 per hour for full-time work as an apprentice. Mr. Bozer quit effective 

December 12 because he was not comfortable with certain aspects of the job.

At the time of hire, Mr. Bozer indicated that he had no problem with heights. In 1995 he left the military service where he had parachuted from helicopters and planes. Mr. Bozer discovered within the first day or so of his employment that he had a phobia of heights.

Mr. Bozer was surprised when he got up in the rafters of a new home to drill a hole in the roof that he “froze” because of the height. He was eight feet off the floor standing on rafters (beams) with no solid floor. Mr. Bozer had to get the journeyman plumber to complete the job. In fact, the journeyman completed a total of three out of four jobs for Mr. Bozer.

Mr. Bozer had to do one job by himself. He was able to lean against another rafter for support. Even then, Mr. Bozer made a mistake on the vent hole in the roof.

By December 10, Mr. Bozer was unsure if he would be able to do the job required of an apprentice. He told the manager, Mr. Meyer, of the problem. Mr. Meyer suggested that Mr. Bozer work with the journeyman to learn tricks to overcome the fear of heights and give it time. Mr. Bozer tried working two more days. When he froze again when in the rafters, he decided to quit.

Before accepting the job with DHCS, Mr. Bozer worked in sales. He wanted a career change that would offer better pay and retirement benefits. Mr. Bozer had never done apprentice work before.

Mr. Meyer admits that if Mr. Bozer were unable to overcome his fear of heights, he would not have remained employed. Mr. Meyer felt that Mr. Bozer should have given it more time but also admits that if one “freezes” in a situation, it is unlikely he would overcome the fear. Mr. Meyer also has a fear of heights.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

AS 23.20.385 provides in part:

(a)  Work may not be considered suitable and benefits may not be denied under a provision of this chapter to an otherwise eligible individual for refusing to accept new work under any of the following conditions:

(1)  if the position offered is vacant due directly to a strike, lockout, or other labor dispute;

(2)  if the wages, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality;

(3)  if, as a condition of being employed, the individual would be required to join a company union or to resign from or refrain from joining a bona fide labor organization.

(b)  In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and other factors that influence a reasonably prudent person in the claimant's circumstances.


CONCLUSION
The provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s benefits he if leaves suitable work without good cause. If a claimant leaves unsuitable work, he is not required to show good cause for quitting.

In Wescott v. State of Alaska, Dept. of Labor, Case No. S-08688, Op. No. 5241, February 18, 2000, the Alaska Supreme Court stated, in part:

A worker is always free to quit unsuitable work. And in the case of a worker who suffers from a physical disability, work ‘is unsuitable when it is detrimental to the claimant’s health.’…

In McGillivray, Commissioner Review No. 9027323, July 19, 1990, (upheld in Whitney, Commissioner Review No. 9225179, June 25, 1992) the Commissioner states in part:

Under 8 AAC 85.410, only work in the claimant’s principal occupation or occupations will be considered suitable for the first 13 consecutive weeks of the claimant’s unemployment. Even after that point only work which the claimant is physically able to perform and for which the claimant is reasonably qualified by training and experience will be considered suitable….

Mr. Bozer has shown that he had no experience as an apprentice in the construction industry. He realized his phobia of heights only after accepting the job. Because an apprentice position would require a certain amount of work be done off the ground, 

Mr. Bozer quit unsuitable work. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on January 13, 2004 is REVERSED. Benefits are allowed for the weeks ending December 20, 2003 through 

January 24, 2004 if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 13, 2004.
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