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CASE HISTORY

The interested employer, Sunrise Grill and Pancake House, appealed a determination dated January 22, 2004 that allowed benefits without penalty under AS 23.20.379. The issue is whether Ms. Wachholtz voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Wachholtz began work for this employer in August 2002. Her last day of work was December 24, 2003. The work was located in Anchorage, Alaska. At the time her position ended, Ms. Wachholtz worked as a restaurant waitress. 

Ms. Wachholtz was scheduled to work December 24, 2003.         Ms. Wachholtz, Sandy Finau another waitress, and Tony Ametovski (Tony), one of the owners and the cook, opened the restaurant. About 2 hours after arriving for work, the business telephone, which is located in the kitchen area, rang and Ms. Finau answered it. Ms. Finau described Tony as already in a bad mood and he became very upset that she had answered the telephone and told her not to answer it. 

A minute or two later, Ms. Wachholtz came into the kitchen area to get an order. Ms. Finau was also back in the kitchen, and observed Tony’s conduct. Both Ms. Wachholtz and Ms. Finau described Tony as livid with anger and that he yelled at       Ms. Wachholtz not to answer the telephone. When Ms. Wachholtz tried to explain that she had not answered the telephone, Tony, with a knife in his hand, yelled at her to shut the f__k up.   Ms. Wachholtz and Ms. Finau left the kitchen area. Ms. Wachholtz testified that Tony had threatened to “cut her knees off” three times before. But because of his anger on the 24th she felt endangered. Both Ms. Wachholtz and Sandy Finau quit without notice and simply left the restaurant. 

Ms. Wachholtz did not file a police report over the incident. When asked at the hearing why she had not quit over previous threatening incidents Ms. Wachholtz noted that she is on probation, that it is important for her to have a job, and the tips were good at the restaurant.  

Several hours later the same day that she quit, Ms. Wachholtz returned to the restaurant, still wearing her uniform. She explained that she had been on the Seward Highway, had seen Tony driving as a passenger in a red car going the other direction, and decided to get a pie she had ordered from the restaurant. She went directly into the kitchen area looking for the pie.       Ms. Jeannie Ametovski, an owner, confronted Ms. Wachholtz and finally had to demand Ms. Wachholtz leave the restaurant since she was no longer an employee. 

At the hearing, Tony denied ever raising his voice, swearing, or threatening Ms. Wachholtz. He testified that Ms. Wachholtz had been on the telephone constantly and that he warned her not to answer the telephone. He further testified that he had never threatened her in the past.  

Mona Ametovski pointed out that it was strange Ms. Wachholtz would return to the restaurant after being threatened and felt that Ms. Wachholtz was still in her uniform because she wanted her job back. She also insisted the restaurant does not have any butcher knives.  Finally she wondered how her father could threatened to cut Ms. Wachholtz’s knees off when the word ‘knee’ is just not very much a part of his vocabulary. She further insisted, as did Jeannie Ametovski, that Tony was at the restaurant when Ms. Wachholtz returned later that day.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

Both the employer and Ms. Wachholtz provided useful, creditable testimony. However, Ms. Wachholtz’s version of events actually occurring on her last day of work is corroborated by the direct testimony of an eyewitness, Ms. Finau. Thus, this Appeals Tribunal holds that Ms. Wachholtz left her employment because of the threatening manner of the owner, Tony. 

Whether Tony meant to be threatening with a knife or not,      Ms. Wachholtz could reasonably interpret his behavior as such. The threat of bodily harm is a compelling reason for quitting. No disqualification will be imposed.

DECISION
The determination dated January 22, 2004 is AFFIRMED.           Ms. Wachholtz is allowed benefits beginning with the week ending December 27, 2004 through the week ending January 31, 2004 and thereafter so long as she has filed and is in all other respects eligible. Her maximum payable benefits are not reduced by three weeks and she may be eligible for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 17, 2004.








Michael Swanson







Hearing Officer

