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CASE HISTORY

The employer timely appealed a determination issued on January 8, 2004 that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work. The issue before this Tribunal is whether he was discharged for misconduct connected with the work.

FINDINGS OF FACT

Mr. Smith worked for Wal-Mart Associates, Inc., as an unloader. He was hired on 

August 24, 1998 and last worked for the employer on September 12, 2003. Mr. Smith worked from 4:00 p.m. to 1:00 a.m. Sunday through Thursday at a rate of pay of $13.81 

per hour. His responsibilities included unloading and processing freight.

On Sunday, November 30, 2003, Mr. Smith asked Cass, a fellow unloader and a back-up to the unloader “hourly” supervisor, if he could leave about an hour early that night, as he had ridden to work with one of the other associates. Cass returned to Mr. Smith about an hour later and gave him permission to leave early that night.

The store’s hierarchy is broken down into hourly and salaried employees. Hourly employees do not have the ability to let other associates go home early without the express permission of a salaried employee, who are all members of the management team. Mr. Socwell testified that Cass would not have had the authority to let Mr. Smith leave early on November 30.

There are regular meetings where associates are told of the store’s policies, and one of those policies is that only a salaried member of management can release an employee early from his shift, except in the case of an emergency. In an emergency, the associate would leave and would later inform management of the problem.

On November 30 as Mr. Smith was leaving the store around mid-night, Mr. Socwell, an assistant manager at the Wasilla store where Mr. Smith worked, asked Mr. Smith why he was leaving early. Mr. Socwell felt that Mr. Smith stated to him that “Lillie,” one of the assistant managers, had given him permission to leave early. Mr. Socwell later checked with “Lillie” about this and found that she had not given her permission for Mr. Smith to leave early. Telling an untruth is considered to be an integrity issue. Mr. Smith denied that he said “Lillie” had given him permission to leave early. Ms. Mahan, a fellow worker who was present during the conversation between Mr. Socwell and Mr. Smith, testified that 

Mr. Smith did not mention the name “Lillie” during the exchange between the two men. 

Mr. Smith had no warnings for any previous incidents of this nature. While employed at the Wasilla store, he had one written warning for an unknown reason and one “decision-making day” for an incident of “horseplay.” 

In the company’s handbook, the “integrity” policy states that certain employee actions may be subject to immediate termination and those actions or behaviors include but are not limited to fraud, theft, dishonesty, and integrity issues. Each employee gets a copy of the company handbook at orientation when first hired.

The employer has a three-step discipline process. Step one is written coaching. The next step is the decision-making day, during which the employee is sent home with pay for a day for him to decide whether he wants to continue to work at Wal-Mart and for management to decide whether they want the employee to work there any longer. The final step is termination of employment.

The decision to terminate Mr. Smith was made by Mr. Socwell and Ms. Lillie Treuter, the assistant manager over the unloaders, on December 5, 2003, after an investigation had been conducted. Mr. Smith was made aware that he was dismissed from his job at 

9:00 p.m. on December 8, 2003. He was dismissed for an integrity issue, specifically that he used the name of one of the managers, “Lillie,” in leaving early on November 30, when he did not have her permission to leave early.

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

The Employment Security Division’s Benefit Policy Manual in section MC 140 is pertinent and states in part: 


The duty of honesty is the clearest of the duties owed an employer. It is not necessary to show that a worker's dishonesty was illegal or criminal.  The dishonesty need only injure the interest of the employer or breach a duty owed to the employer. Charges of dishonesty, however, must be proven, just as any other charge of misconduct.

The employer feels that Mr. Smith broke the employee-employer integrity bond by his alleged use of a manager’s name, “Lillie,” in order to leave early on November 30. 

Mr. Smith obtained permission from his “lead” unloader, Cass, to leave early. Mr. Smith’s sworn statement is that he did not mention Lillie’s name to Mr. Socwell as he was leaving that night. His witness verifies his statement. 

Based on the above, it is the conclusion of this Tribunal that the employer has not proven dishonesty in this case. Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on January 8, 2004 is AFFIRMED. Benefits are allowed for the week ending December 13, 2003 through the week ending January 17, 2004, if he is otherwise eligible. His maximum payable benefits are not reduced by three weeks, and Mr. Smith may yet be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 18, 2004.
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