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STATEMENT OF THE CASE

On January 27, 2004, Mr. Gonzalez filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Gonzalez began working for the employer on October 11, 2003. He last worked on October 31, 2003. At that time, he normally worked 40-48 hours per week at a salary of $10 as a laborer.

Mr. Gonzalez was originally hired to fill-in for another worker, and when that worker returned, he was told there might not be as much work for him. Mr. Gonzalez last worked for the employer on Friday, October 31.  At the end of his shift, Mr. Gonzalez was told to call the shop on Monday for dispatch.

During his employment with Silver Bow Construction, Mr. Gonzalez had been counseled about being tardy and not showing up for work without prior notification.  Mr. Gonzalez called either the shop or the office on Monday and Tuesday mornings and left a message that he was calling in for work.  The employer did not receive his messages, and therefore, did not respond.

When Mr. Gonzalez was not called by the end of Tuesday, he assumed that either there was no more work for him, as he had been warned might happen, or that the employer was trying to get rid of him because of his past work record and was purposefully choosing not to dispatch him anymore.  He did not go into work to verify his employment status because he did not have transportation and did not want to take the bus unless he was guaranteed work. 

The employer had work available for Mr. Gonzalez, and when it did not hear from him after he left the job site on October 31, assumed he had quit, and mailed him his last check.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual § VL 135.2, states in part, when addressing the misinterpretation or assumption of a discharge:

If a claimant waits for an employer to act, while the employer is similarly

waiting for the claimant to do so, the resulting separation was not a

voluntary quit by the claimant.

If the worker assumes the worker has been discharged and communicates

that assumption to the employer, and the employer makes no effort to

correct the worker's assumption, the resulting separation is a discharge.


On the other hand, if the worker does not attempt to clarify the matter,

when it is reasonable for the worker to do this, the separation is a

voluntary quit.



Example: An employer agreed to give a claimant three days off, and

told the claimant to call when she was able to return to work. Later,

the claimant called, and asked if she could come and pick up her

check. When she went in, the employer was on the phone and told

the claimant to take her check and leave. The claimant did so,

assuming she was fired. Because the claimant did this, without

verifying her status with the employer, the Tribunal held that she

quit without good cause. (Johnson, 99 2087, September 13, 1999)

The Tribunal believes Mr. Gonzalez when he says he thought he was either laid off due to lack of work or discharged by not being called back when work was available, due to some of his work habits.  If the case were looked at solely from the perspective of each waiting for the other to call, the resulting separation would be a discharge.  The problem with this, is that Mr. Gonzalez never communicated to the employer his assumption of discharge or lay off, thus making the employer’s lack of response not one of confirmation.

Because Mr. Gonzalez did not attempt to further clarify his employment status, when it would have been reasonable to do so, his separation is a voluntary quit. Because Mr. Gonzalez voluntarily quit his job, the burden is with him to establish good cause for doing so, if the benefits are to be allowed.  

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

Mr. Gonzalez quit his job because of conclusions he drew from the fact his employer did not return his calls and not wanting to take the bus into work merely to check on his employment status.  Mr. Gonzalez could have continued calling until he reached a person.  It would have been reasonable to expect Mr. Gonzalez to make the effort to take the bus into work, if it meant protecting his employment or verifying his status.

Because Mr. Gonzalez quit his job for unsubstantiated conclusions, his reason for quitting work is not compelling.  Furthermore, Mr. Gonzalez did not exhaust reasonable alternatives before doing so.  Because Mr. Gonzalez did not have a compelling reason for quitting, and did not exhaust reasonable alternatives, he did not have good cause to quit his job.

It is the conclusion of the Appeal Tribunal that Mr. Gonzalez voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on January 23, 2004 is AFFIRMED. Mr. Gonzalez is denied benefits for the weeks ending November 8, 2003 through December 13, 2003. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 12, 2004.


Janne Carran


Hearing Officer

