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CASE HISTORY

Mr. Nuhiji timely appealed a determination that was issued on January 23, 2004 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was dismissed for misconduct in connection with the work.

FINDINGS OF FACT

Mr. Nuhiji began working for Hotel Fourth Avenue, Inc., on May 5, 2003 and last worked on August 12, 2003. At that time, he normally worked full-time hours and earned $10 per hour. Mr. Nuhiji worked as a chef on the Alaska Railroad trains, which ran between Anchorage and Fairbanks and between Anchorage and Seward. 

On August 12, his supervisor, Ken, “pulled” Mr. Nuhiji off the train just before the train left that day and told him that they had to talk and to wait for him on the platform. Ken told Mr. Nuhiji that he had someone else working in his (Mr. Nuhiji’s) place. Ken got on the train, and Mr. Nuhiji did not see him get off. When Ken did not reappear after the train left, Mr. Nuhiji went home, feeling that he had been replaced or “fired.” 

Exhibits 5, 6, and 7 are statements from the employer, who indicated that Mr. Nuhiji was not able to get along with the crew. Mr. Nuhiji denies that he was unable to get along with the crew or treated anyone poorly. 

Mr. Nuhiji indicated that there were some problems on the crew with theft of wine and money. He was in charge of the cooking crew and told the employer about these problems. Mr. Nuhiji felt that for the most part, the cooking crew members were inexperienced workers, who did not know how to conduct themselves properly while working. He felt that some of the employees may not have wanted him to be there because he told the employer about the stolen money and wine. 

The employer did not call Mr. Nuhiji for future work, nor did Mr. Nuhiji call the employer for further work. Mr. Nuhiji did not tell Ken that he was quitting, but he knew that the employer was laying off some employees because of the decreased amount of trains per day. Mr. Nuhiji knew that, when he took the position, the position was only temporary through the tourist season. The trains had decreased in frequency from two trains per day to one per day around the time Mr. Nuhiji’s work ended. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d) "Misconduct connected with the insured worker's work" as used in 

AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

Mr. Nuhiji did not intend to quit. He knew the work was only temporary through the end of the tourist season. The claimant believed that on August 12 Ken replaced him with a new chef. Mr. Nuhiji believed he had been fired. This Tribunal agrees that Mr. Nuhiji was discharged from his position.

"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H-UI-006, January 22, 1985. "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection." In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962).

The employer’s failure to appear and provide direct sworn testimony establishes 

Mr. Nuhiji’s testimony to be more credible.

Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm'r. Dec. 96 2687, February 13, 1997.

Based on the Mr. Nuhiji’s sworn statement, the work separation resulted from a brief communication between Mr. Nuhiji and his supervisor on the train platform when he was told he was replaced. The discharge was not for misconduct connected with the work. Therefore, the disqualifying provisions of the statute do not apply.

DECISION

The determination issued in this matter on January 23, 2004 is REVERSED and MODIFIED. A disqualification under AS 23.20.379(a)(2) (discharge) is not imposed. Mr. Nuhiji is allowed benefits for the weeks ending August 23, 2003 through September 27, 2003. His maximum benefit entitlement is not reduced by three weeks, and he may yet be eligible for the receipt of future extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 20, 2004.


Diane Reeves


Hearing Officer

