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CASE HISTORY

Mr. Liffick appealed a determination issued on January 27, 2004 that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.


FINDINGS OF FACT
Mr. Liffick began work for this employer in August 2001. His last day of work was December 22, 2003. Mr. Liffick worked as a ramp agent on the night shift from 10 p.m. to 6 a.m. He worked at the Anchorage Airport where he commuted from his home in Eagle River.

Mr. Liffick had a history of attendance problems with this employer to the point that he was suspended for three days in January of 2003. In February 2003 he was referred to the employee assistance program for mandatory counseling. He completed the six-month counseling program there and feels it helped him to improve his attendance. He also pointed out that his last performance review scored him above average in attendance (Exhibit 12, page 2). That performance review was issued October 8, 2003. Ms. Coursey, the Human Resources Director contended that his attendance was still not up to company standards in the Fall of 2003 and that a more honest performance appraisal was given by Mr. Gallagher who only scored Mr. Liffick as “meets standards” in attendance.

On December 23 and again on December 25, 2003, Mr. Liffick missed work. He called in on both occasions saying that he could not get to work due to his truck breaking down. Mr. Liffick had spent several thousand dollars on rebuilding the truck after his car proved unreliable. This was the first time the truck had broken down and he thought he had it fixed on December 24, as he spent his day off with a mechanic friend fixing it.

On Christmas day, Mr. Liffick was driving from his home in Eagle River to the Matanuska Valley to have Christmas dinner with relatives when his truck broke down again. He missed the dinner. He called his mechanic friend for help and believed help would be there right away. The mechanic had problems of his own however, and it took him four hours to get to Mr. Liffick on the highway. Mr. Liffick called his employer one hour after his shift had started to say he would be late. He later called and said he could not make it at all due to the problems getting the truck fixed. He did not call before the shift began, per company policy, because of the remote location and lack of a phone nearby. He has no cell phone but was finally able to borrow one from a driver who stopped to help him. Mr. Liffick was fired after the last instance of absenteeism. The employer contends his absences followed a pattern and that the company needs dependable employees. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
The Division’s Benefit Policy Manual, §MC 15 states as follows regarding the subject of absence:

The duty to be at work on time and to stay at work is implicit in the contract of hire. This duty is not, however, absolute. It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment. . . .

An employer may have good reason to discharge a worker who is frequently absent or tardy, but that does not necessarily mean that the reason for the discharge was misconduct. Even if the worker was warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence or tardiness and the worker's ability to control it. When the last instance of absence or tardiness is totally outside the worker's control, even though the worker may previously have been warned, misconduct is not shown. . . .


The employer may have been justified in terminating Mr. Liffick as he had a history of excessive absenteeism and had been warned and even suspended for such conduct. The employer has the right to expect dependable attendance.


Mr. Liffick’s failure to work on his final two shifts was because of problems with his truck that he did not anticipate after efforts to get it functioning reliably. The evidence presented fails to show he failed to attend work those final shifts due to reasons within his own control. I therefore hold that his discharge was not due to misconduct connected with his work.
 DECISION
The January 27, 2003 determination is REVERSED.  Mr. Liffick is allowed benefits beginning with the week ending December 27, 2003, through the week ending January 31, 2004, provided he meets all other qualifying provisions. His maximum payable benefits are restored by three weeks, and this decision will not interfere with future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 20, 2004.
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