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Thomas Holloway
None


ESD APPEARANCES:
None

CASE HISTORY

Mr. Holloway timely appealed a determination issued on January 29, 2004 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Holloway last worked for Wendys Old Fashioned Hamburgers during the period July 2, 2002 through January 4, 2004. He earned $30,500 per year for full-time work as a co-manager. Mr. Holloway was discharged effective January 6 for failure to meet the employer’s expectations.

On November 13, the district manager (Mr. Turner) presented 

Mr. Holloway a performance evaluation that identified several areas of concern. The employer wanted Mr. Holloway to improve in the administrative areas of ordering, scheduling, and inventory; to work on the line more often with his crew; to improve his positive feedback to his crew; and to increase the cross training of his crew.

The employer took away the ordering and scheduling responsibilities by giving them to other managers. Mr. Holloway ensured that the inventory was done each Sunday morning after he got his performance evaluation. He was also able to increase his time on the line and tried to improve his positive feedback to his employees. 

Mr. Holloway did provide cross training to his employees. His store had the highest rating of cross training of all the stores in Anchorage. His store manager told him that he was meeting her expectations.

On January 5, 2004, Mr. Turner gave Mr. Holloway a written warning that he (Mr. Holloway) was not meeting the employer’s expectations and placed him on a five-day suspension (Exhibit 11). On January 6, he learned that he was fired. When Mr. Holloway contacted his store manager, she indicated she thought everything was going well. He then contacted Mr. Turner who indicated that he did not see any improvement. When Mr. Holloway asked how that could be since 

Mr. Turner did not work with him, Mr. Turner had no reply.

Mr. Turner became Mr. Holloway’s store manager in May 2003. They did not get along with one another. In October, Mr. Turner was promoted to district manager. After that, Mr. Holloway only saw 

Mr. Turner once every two or three weeks for about 20 minutes each time.

The performance evaluation gave Mr. Holloway three months to improve. On several occasions after November 13, Mr. Holloway left work early after advising the assistant manager. He was written up for not advising the store or district manager. On December 20, 

Mr. Holloway discharged a crewmember who made threats toward him. He advised both managers and was told by the store manager that his actions were within the policy. The district manager told him he handled it improperly but never approached the subject after that date. Mr. Holloway is not aware of any problems after December 20.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record fails to establish that Mr. Holloway’s discharge on January 6 was the result of any one incident. It appears the employer was unhappy with his overall performance.

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to appear and provide direct sworn testimony establishes Mr. Holloway’s testimony to be more credible.

Mr. Holloway and the district manager did not get along. While the Tribunal does not dispute an employer’s ability to discharge employees who cannot or fail to meet certain company expectations, Mr. Turner did not approve of Mr. Holloway’s work performance but did not have daily interaction with him. Yet, the store manager was happy with Mr. Holloway’s performance.

Based on the lack of sufficient evidence to conclude otherwise, 

Mr. Holloway’s discharge did not rise to the level of misconduct connected with the work as it is defined for unemployment insurance purposes.

DECISION
The determination issued on January 29, 2004 is REVERSED. Benefits are allowed for the weeks ending January 10, 2004 through 

February 14, 2004, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 20, 2004.
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