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CASE HISTORY

Mr. Whedon timely appealed a January 29, 2004 determination that disqualifies him for a temporary period under the provisions of AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Whedon began working for Phillips Restaurant in November of 2003 as a cook. His last day of work was January 9, 2004. At the time work ended, the employer usually scheduled him to work from 10 p.m. to 6 a.m. five nights per week. The employer paid him $10 per hour.

On January 9, Mr. Whedon was scheduled to begin work at his regular time of 10 p.m. However, about five that afternoon the owner of the restaurant called to say she would like him to come in at 2 a.m. instead. Mr. Whedon told her that would be a problem for him, as he did not have a ride to work at that time. He normally gets rides with his roommate or a co-worker. He then called the employer back five to ten minutes later and told the owner if he could get a draw on his wages so he could get a taxi to work, he would work the later shift as requested. The owner then told him she was not giving draws any longer and that he should not bother to come in as he had replaced him, or words to that effect.

Mr. Whedon called the employer a few times more to see if he could resume working or to see when his paycheck would be ready. One time he got the owner’s son, who affirmed that he was fired. At that time or in a later phone call, Mr. Whedon told the employer that since he was fired his paycheck would be due within three days per state law. He got his final paycheck on 

January 17, though it was dated February 13, and ready to be picked up within three working days of his last day of work. He feels the date of the paycheck proves he was fired, as if he had quit, his employer would not have been obligated to pay him until the next payday, which was January 19.

The employer contended that Mr. Whedon quit after the employer refused his request for a draw.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
The evidence and testimony is conflicting in this matter as the employer contends the claimant voluntarily quit his job and the claimant contends he was fired. The claimant was the only one who attended the hearing and gave testimony under oath. I therefore place greater weight upon that sworn testimony, which is also consistent with the claimant’s prior statements. 

I conclude the claimant was fired from this employment for reasons not made clear to either him or this Tribunal. Accordingly, no misconduct is found. The law specifies that only if a claimant is discharged for reasons constituting misconduct connected with the work will a disqualification be imposed.

DECISION
The January 19, 2004 determination is REVERSED.  Mr. Whedon is allowed benefits without penalty under AS 23.20.379 beginning with the week ending January 17, 2004 through the week ending February 21, 2004. His maximum payable benefits are restored to his claim and future extended benefits will not be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 19, 2004.
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Hearing Officer

