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CASE HISTORY

Mr. Bacher timely appealed a determination issued on January 8, 2004 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Bacher last worked for Swissport USA, Inc. during the period November 12, 2002 through December 2, 2003. He earned $17 per hour for part-time work as an aircraft maintenance technician. 

Mr. Bacher was discharged on or about December 3 for alleged insubordination and pushing a supervisor.

On November 28, Mr. Bacher was working on an aircraft when a coworker, Jason, approached him and asked what was wrong with the Delta craft. Jason also indicated that the lead, Karen, was “pissed.” Jason then left. About five minutes later he returned and told Mr. Bacher he had better get over to the Delta craft. 

Mr. Bacher left immediately to see what the problem was.

As Mr. Bacher was leaving the Delta craft, he and Karen approached one another. Karen accused Mr. Bacher of pushing her; Mr. Bacher accused Karen of slapping him. There is no dispute that Mr. Bacher said “f--- you.” Mr. Bacher filed a police report (Exhibit 4) but chose not to file a citizen’s arrest.

The employer investigated by speaking with Karen and Mr. Bacher. Mr. Waters, aircraft maintenance manager, was unable to find any witnesses to the November 28 incident. He chose to discharge both employees.

Mr. Waters believed Mr. Bacher was insubordinate because he believed that Jason instructed Mr. Bacher to go to Karen’s office immediately. Mr. Waters views insubordination as a flagrant disregard of the employer’s rules. Mr. Waters admits that he did not question Jason about the instructions given him by Karen. He also admits that no one was able to support either Karen’s or Mr. Bacher’s description of the November 28 incident.

The employer has reprimanded one other employee in the past regarding the use of foul language. She received a written warning. There were no other problems with Mr. Bacher prior to November 28.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to provide witnesses with direct knowledge of the incident establishes Mr. Bacher’s testimony to be more credible.

Mr. Bacher did not touch Karen; however, his use of foul language was certainly unnecessary. The employer was primarily concerned with insubordination--refusal to see the lead when requested.

The record establishes that the message Mr. Bacher got from Jason regarding the Delta craft was not to see her but to see about the problem. There is no evidence that the lead actually instructed 

Mr. Bacher to report directly to her. Accordingly, there was no insubordination in that regard.

Mr. Bacher’s use of foul language was a good faith error in judgment. Given the fact the employer had not discharged others for the same infraction, Mr. Bacher’s discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on January 8, 2004 is REVERSED. Benefits are allowed for the weeks ending December 13, 2003 through 

January 17, 2004, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 26, 2004.








Jan Schnell, Hearing Officer

