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CASE HISTORY

The claimant timely appealed a February 5, 2004 determination that held the disqualifying provisions of AS 23.20.379 do apply to Mr. Tanner’s separation from work. The issue is whether the claimant quit the job without good cause or was discharged for misconduct in connection with the work.


FINDINGS OF FACT

Mr. Tanner began work for the employer on February 8, 2003, and his last day of work was January 10, 2004. Mr. Tanner worked as a dishwasher, earning $7.15 per hour. He usually worked full-time hours Wednesday through Sunday.
On February 5, 2004, the Anchorage Unemployment Insurance Call Center made the following determination that denied Mr. Tanner’s benefits:

You quit your job at Hoggs Brothers Cafe on 1/10/04 because you had to go to

court, but you did not attempt to take leave prior to leaving the job. Investigation has determined that you did not exhaust all reasonable alternatives before quitting the job.

Mr. Tanner had a trial to attend in Glennallen, Alaska, for a misdemeanor offense not pertaining to his job. In order to keep his job, Mr. Tanner kept his employer apprised of any news he received about the date of the trial. The employer told him to keep her informed of what he heard.

On January 10, 2004, two days before his trial was to begin, Mr. Tanner told his employer that he had to leave to go to Glennallen with his mother, as he does not have a car and was relying on his mother for a ride to his trial. 

On January 13, as he has a hearing impairment, Mr. Tanner asked his mother to call his sister, Katrina, to ask Katrina call his employer to give an estimate on when the trial was supposed to end. Mr. Tanner did not recall his employer’s phone number at the time, and his mother, with whom he stayed in Glennallen, did not have an Anchorage phone book to look up the employer’s phone number. On January 13, the trial was expected to last about two weeks. Mr. Tanner’s sister relayed that information to the employer. When the employer heard that the trial could possibly last two weeks, she hired a replacement for 

Mr. Tanner.  


The employer’s procedure for getting time off is to fill out a leave request form and submit it to the employer for approval. Mr. Tanner did not fill out a leave request form.

On January 14, Mr. Tanner’s trial ended, and he returned to Anchorage on January 15. 

The next day he went to see his employer to tell her that his trial was finished and that he was able to return to work. The employer told Mr. Tanner that she had replaced him in his absence. 

PROVISIONS OF LAW

AS 23.20.379: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095: 

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

 (d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.” 8 AAC 85.010(20). Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm’r Dec. 87H-UI-265, September 29, 1987. Alden, Comm’r Dec. 85-H-UI-320, January 17, 1986.

The separation in this case occurred because the employer took action to replace 

Mr. Tanner, even though he kept his employer apprised of his absence before and during his trial. The employer needed a worker to replace Mr. Tanner for business reasons. Therefore, this case will be decided based on his termination from employment, rather than on a voluntary quit.  

In Traylor, Comm'r Decision No. 88H-UI-140, March 6, 1989, the Commissioner of Labor stated, in part:


An employee had the affirmative duty to be at work when and where scheduled.  In Moors, Comm'r Dec. 84H-UI-291, IC Unempl. Ins. Rptr. (CCH), ¶8101.35, (Alaska 11/6/84). [The claimant] was not able to be at work when he was scheduled to be there. Does his incarceration give him adequate excuse to absent himself from work such that the resultant discharge was not misconduct? I do not believe so. As the court stated in Grimbel v. Brown, supra, "the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree. If it has, then it follows that it is contrary to the employer's interest and in '… disregard of standards of behavior which the employer has the right to expect of his employee....'"  Also Carter vs. Caldwell, supra.

Finally, it must be determined whether [the claimant's] absence was "intentional." The department holds that it was. While he may not have intended the act for which he was incarcerated to sever the employment, he knew or reasonably should have known it would have jeopardized his employment. Sherman-Bertram v. Ca. Dept. of Employment, 21 Cal. Rptr. 130 (Ca. App., 1962 (claimant's felonious act was willful and resultant unemployment was his fault.)

[I]t is the holding and policy of this department that, when a person has been incarcerated and his employment is terminated for absenteeism as a result of incarceration, the termination is to be considered a discharge from employment … [T]here are circumstances under which the resultant termination may not be disqualifying, however, I find none in this case. In accordance with this policy, it is the decision of this department that [the claimant] was discharged for misconduct in connection with his work.

Beginning January 11, 2004, Mr. Tanner was absent from work. It was his duty to be at work. Mr. Tanner was in court on matters which were not connected to his work but which were a result of his own actions. 

The Tribunal will make an analogy is the instant case, as Mr. Tanner’s behavior required him to appear in court rather than spend time in jail. Mr. Tanner was replaced due to the unknown length of his absence from work. He was absent from work because he was required to appear in court. The claimant’s inability to report to work, therefore, was a willful disregard of his employer’s interest, as in the Traylor decision above, which dictates a holding of work-connected misconduct. Therefore, the disqualifying provisions of AS 23.20.379 do apply in this separation.

DECISION

The February 5, 2004 determination is AFFIRMED.  Benefits are denied for the week ending January 17, 2004 through the week ending February 21, 2004. His maximum benefit entitlement is reduced by three weeks, and he may still be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 2, 2004.









Diane Reeves, Hearing Officer

