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STATEMENT OF THE CASE

The employer filed a timely appeal against a January 13, 2004 determination that allowed unemployment benefits under AS 23.20.379. The issue is whether the claimant, Ms. Burmeister, voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Burmeister worked for Tanana Chiefs Conference, Inc., from January 20, 2003, until November 3, 2003. She was a medical clerk who worked in Fairbanks. Her work schedule was Monday through Friday, rotating from 8:00 a.m. to 5:00 p.m. for two weeks, to 7:30 a.m. to 4:30 p.m. for one week. Ms. Burmeister’s rate of pay was $13 per hour.

Ms. Burmeister was having problems getting along with a co-worker, Christy Mullens, whom Ms. Burmeister felt was “rude, snappy, and mean” to her. Ms. Burmeister was also unhappy that Ms. Mullens would, at times, simply not acknowledge her in any way, if she were spoken to by Ms. Burmeister. Ms. Burmeister felt Ms. Mullens treated others in a similar way and was “short with patients” of the dental clinic where they worked together. Ms. Burmeister felt that Ms. Mullens was dismissive of her at times, for example, in telling her that she “wasn’t going through this today; just turn around.” 

Ms. Burmeister tried four times to try to get the problems resolved between herself and Ms. Mullens by going to her supervisor, the human resources (HR) department, and to the clinic’s director. When she approached the HR specialist about her problems with her co-worker, Ms. Burmeister was unhappy with being referred back to her supervisor. Ms. Burmeister also tried twice, unsuccessfully, to resolve the problems with Ms. Mullens by approaching her co-worker directly.
Ms. Burmeister testified that she, her supervisor, and the clinic’s director met on November 3, 2003, although neither Ms. Burmeister’s supervisor or the director recalled meeting on that day. Ms. Burmeister believed she was told that the problem between 

Ms. Mullens and herself would be “looked into.“ Ms. Burmeister felt that she “did not get anywhere” in the meeting and felt as if she was threatened by the clinic’s director, whom she insisted, told her someone would be fired. Ms. Burmeister felt that “someone” would be her.

Not wishing to be fired and feeling as if nothing would be resolved with her co-worker, Ms. Mullens, at 3:50 p.m. that day Ms. Burmeister submitted her letter of resignation and walked off the job. 

The director, Dr. Kwasinski, testified that the only mention he ever made to 

Ms. Burmeister about termination was in reference to a patient complaint about confidentiality. She was not found to be at fault in that incident, but Dr. Kwasinski cautioned Ms. Burmeister that it was possible she could be fired if she ever breached patient confidentiality.

Dr. Kwasinski, in disciplining employees, always follows the company’s policy, which is to first talk to the employee. If that fails to change the adverse behavior, a “corrective letter” is written to the employee. If that does not work, a “probation letter” is given to the employee. After that, if the problem persists, termination is the final step. Ms. Burmeister had not reached the final step in the disciplinary process.

Dr. Kwasinski further testified that he recalled that Ms. Burmeister had come to him over what he felt were some minor problems in her dealings with some co-workers. He told her on one occasion that, if she was experiencing problems with several employees, that she should look to see if the common denominator in those problems was she herself. He reminded Ms. Burmeister that it was incumbent upon her to get along with the people in the office as well as with the patients.

Ms. Burmeister’s and Ms. Mullen’s supervisor, Ms. Gillis-Schock, observed that both 

Ms. Burmeister and Ms. Mullens engaged in not acknowledging one another. Ms. Gillis-Schock felt that Ms. Mullens was rude to others, was not very cooperative, and did not even listen well to her.

Ms. Burmeister did not avail herself of the company’s grievance procedure before resigning. On November 4, in a visit to the HR office, she tried to rescind her resignation.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause…

8 AAC 85.095. Voluntary quit

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION

Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.PRIVATE 

In Larson, Commissioner Review No. 9121530, November 8, 1991, which was affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993, the Commissioner held: 


Dislike of a fellow employee, or inability to work harmoniously with a fellow employee, isn't by itself good cause to quit. Actions of a fellow employee constituting abuse or harassment will provide good cause to leave work only if the worker makes a reasonable attempt to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the matter. If the worker fails to do so, any good cause will be negated. This is the policy followed by the ESD in adjudicating such cases, and we concur with it…

It has not been shown that Ms. Burmeister was singled out for “special” or adverse treatment by her co-worker. Ms. Burmeister herself was observed to have engaged in the same behavior she objected to receiving from Ms. Mullens.

The Division’s Benefit Policy Manual in section VL 210 states in part:

It is clear that if a worker resigns and then attempts to rescind the resignation, either directly or through a grievance procedure, the worker has by that action shown that all reasonable alternatives were not exhausted before the worker quit (Leslie, 9427683, August 5, 1994.)

Ms. Burmeister’s sworn statement is that she resigned because she did not feel that anything would be done to help her resolve her problem with Ms. Mullens and did not want to be fired. In quitting on the day she was told that the problem would be investigated further, Ms. Burmeister failed to let the employer’s investigation take place, a “reasonable alternative” to quitting abruptly on November 3. However, Ms. Burmeister’s attempt the very next day to rescind her resignation, indicates to this Tribunal that even she did not believe she had exhausted all “reasonable alternatives” to quitting prior to doing so.

That leaves as her only reason for quitting that she did not want to be fired. 

"We have . . . held . . . that quitting a job in anticipation of a discharge is without good cause." (Spence, 9324931, Feb. 9, 1994) 

Quitting anticipating that one is going to be fired or could be discharged does not provide Ms. Burmeister a compelling reason for quitting.

Based on the above, Ms. Burmeister voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on January 13, 2004 is REVERSED. 

Ms. Burmeister is denied benefits for the week ending November 8, 2003 through the week ending December 13, 2003. Her maximum payable benefits are reduced by three times the weekly benefit amount, and she may be ineligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on March 1, 2004.



Diane Reeves, Hearing Officer

