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CASE HISTORY

The claimant timely appealed a February 4, 2004 determination that held the disqualifying provisions of AS 23.20.379 do apply to Mr. Moodie’s separation from work. The issue is whether the claimant was discharged for misconduct in connection with the work.


FINDINGS OF FACT

Mr. Moodie began work for the employer on August 19, 2003, and his last day of work was January 2, 2004. Mr. Moodie worked as a dishwasher and as a prep cook, earning $9 per hour. He usually worked part-time hours.

Mr. Moodie hurt his back at work late in the evening on January 2, 2004. When he called in the next day, about two hours prior to his shift’s start time, to advise his supervisor of his absence, Mr. Moodie was told that he had to go to the doctor that day and bring back a note excusing him from work. Mr. Moodie had used that excuse for being absent in the past, and Mr. Paxcua, Mr. Moodie’s supervisor, suspected that Mr. Moodie was not really injured. Mr. Moodie protested that “doctors are expensive.” Mr. Moodie was told that by bringing back a doctor’s note his absence that day would be excused.

Mr. Moodie did not go to the doctor on January 3 because he was in a lot of pain from the fall. In addition, he did not have transportation to get to a doctor’s office, and 

Mr. Moodie felt that it cost “a lot” to see a doctor.

Mr. Moodie was scheduled for work on January 4 and 7, but he did not call Mr. Paxcua prior to his shift on either of those two days. It is company policy to call in at least four hours prior to a shift if an employee is going to be absent from work that day. 

Mr. Moodie testified that he did call in on Tuesday, January 6, and spoke to “Jerry,” the night closer, about his absence. 

On January 7, Mr. Moodie went to the employer’s location to pick up his paycheck and told Mr. Paxcua that his back was better but that he still could not work. Mr. Moodie still had not gone to the doctor. Mr. Paxcua told Mr. Moodie that he was being given one last chance to get the doctor’s note to save his job. Mr. Moodie agreed to get a doctor’s note that day and return it to Mr. Paxcua also that day. 

Mr. Moodie did not go to the doctor on January 7 because he had some other appointments to keep and family functions to attend.

On January 9, Mr. Moodie took his supervisor a note from the emergency room doctor, who said to excuse Mr. Moodie from work from January 3 through January 9, 2004. 

Once Mr. Paxcua had Mr. Moodie’s doctor’s note, Mr. Paxcua spoke with the owner about Mr. Moodie’s overall attendance and about Mr. Moodie’s absences since 

January 3. Together Mr. Paxcua and the owner decided to terminate Mr. Moodie’s employment for having too many past unexcused absences.

Mr. Paxcua notified Mr. Moodie on January 10, 2004, that his employment was terminated because of so many unexcused absences. 
PROVISIONS OF LAW

AS 23.20.379: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095: 

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

 (d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;


CONCLUSION

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

Being absent from work due to illness or injury can provide a compelling reason for the absence. In the instant case, beginning on January 3, 2004, Mr. Moodie was absent from work, as he had hurt his back the night before. On January 7, Mr. Moodie was told for a final time that in order to save his job due to his unexcused absences over the past several days, he had to present his supervisor with a doctor’s note that day. 

Mr. Moodie’s supervisor was suspicious that Mr. Moodie really was not injured. Asking Mr. Moodie to get a doctor’s note to verify his physical condition was a reasonable request under the circumstances. Mr. Moodie had no just cause for not going to see a doctor about his back injury on January 7. Refusing to obey an employer’s reasonable request, as in Vaara above, is insubordination. Insubordination is misconduct. Therefore, the disqualifying provisions of AS 23.20.379 do apply in this separation.

DECISION

The February 4, 2004 determination is AFFIRMED.  Benefits are denied for the week ending January 10, 2004 through the week ending February 14, 2004. His maximum benefit entitlement is reduced by three weeks, and he may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 16, 2004.
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