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STATEMENT OF THE CASE

On February 8, 2004, Mr. Cavanaugh filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Cavanaugh began working for the employer on May 15, 2002. He last worked on January 7, 2004. At that time, he normally worked 46 hours per week at a salary of $24 per hour as a carpenter.

Mr. Cavanaugh’s direct supervisor was Mr. Hegar.  When Mr. Cavanaugh came to work on January 13, he expected to be inside applying sheetrock, so he did not come equipped with his outside gear.  He got into an altercation with his supervisor who wanted him to work outside framing.  Mr. Cavanaugh chose this time to inform his supervisor that he did not appreciate remarks his supervisor had made previously regarding the quality of his work in front of the crew.  The argument escalated to the point where Mr. Hegar told Mr. Cavanaugh that if he did not like how things were being done he was free to find another job.

Mr. Cavanaugh left the job site at this point.  He was unsure whether he had been discharged or not and went to the main office to find out and possibly file a complaint against Mr. Hegar.  Mr. Cavanaugh first sought Mr. Hegar’s supervisor, Mr. Moore, and then the company president, and when they were not available, talked to Ms. Hanson, assistant director.  Ms. Hanson had to leave before Mr. Cavanaugh could voice his concerns or establish his work status.  She told him she would set up some meetings between those involved and get back to him on his cell phone. 

When Mr. Cavanaugh did not receive a call back from Ms. Hanson, he attempted to reach her the next week, unsuccessfully.  Mr. Cavanaugh stopped going to work because he assumed he was discharged.

When Mr. Cavanaugh left the job site, Mr. Hegar thought he might be returning home to get his outdoor gear, or at most, going home for the day to cool off.  He did not think he would stop coming to work.  Three weeks after the altercation, Mr. Cavanaugh contacted Mr. Hegar wanting his job back, but at that time there was no work for him.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual § VL 135.2, states in part, when addressing the misinterpretation or assumption of a discharge:

If a claimant waits for an employer to act, while the employer is similarly

waiting for the claimant to do so, the resulting separation was not a

voluntary quit by the claimant.

If the worker assumes the worker has been discharged and communicates

that assumption to the employer, and the employer makes no effort to

correct the worker's assumption, the resulting separation is a discharge.


On the other hand, if the worker does not attempt to clarify the matter,

when it is reasonable for the worker to do this, the separation is a

voluntary quit.



Example: An employer agreed to give a claimant three days off, and

told the claimant to call when she was able to return to work. Later,

the claimant called, and asked if she could come and pick up her

check. When she went in, the employer was on the phone and told

the claimant to take her check and leave. The claimant did so,

assuming she was fired. Because the claimant did this, without

verifying her status with the employer, the Tribunal held that she

quit without good cause. (Johnson, 99 2087, September 13, 1999)

Mr. Cavanaugh was unsure whether he had been discharged at the time he left the work site.  He went to the main office to clarify his employment status.  He was told by the assistant director that she would arrange meetings and he would be called.  In this regard, it could be considered that Mr. Cavanaugh was in a holding pattern with his employer, with each party waiting for the other to act, and the resulting separation a discharge.

While Ms. Hanson did not make an effort to correct or affirm Mr. Cavanaugh’s suspicions that he may have been discharged, she did make an effort to tell him she would set up meetings between him and those involved.  While this may not have addressed Mr. Cavanaugh’s concerns regarding his status, it was an indication that the employer was at least still considering his employment status.

Because Mr. Cavanaugh was not told specifically by his supervisor or the assistant director that his employment was terminated, it would be reasonable for Mr. Cavanaugh to have made more attempts to clarify the matter after talking to the assistant director, before assuming he was discharged.

Mr. Cavanaugh could have called his supervisor from home and asked him directly if he was fired.  Mr. Cavanaugh could have showed up to work for his shift the next day and either been put to work, or told he was fired.  Although these two alternatives may have been somewhat unpleasant, either one would have made his employment status clear within one day.  Mr. Cavanaugh has not shown why he needed to wait three weeks before contacting Mr. Hegar.  Furthermore, there is no evidence within the record to indicate Ms. Hanson told Mr. Cavanaugh not to show up for his assigned shifts.  She told him she would arrange meetings and call him when they were set up.

Because Mr. Cavanaugh did not attempt to further clarify his employment status, when it would have been reasonable to do so, his separation is a voluntary quit.  Because Mr. Cavanaugh voluntarily quit his employment, he must establish he had good cause for doing so if the benefits are to be allowed.

The Employment Security Division’s Benefit Policy Manual § VL 135.5, states in part:

Leaving in anticipation of a discharge is a voluntary leaving, not a discharge.  This is true no matter how well‑founded the worker's belief was that the employer would discharge the worker if the worker did not leave (West, 9321473, June 15, 1993.)  The Commissioner stated, “We have . . . held . . . that quitting a job in anticipation of a discharge is without good cause.”  (Spence, 9324931, Feb. 9, 1994)

Mr. Cavanaugh stopped showing up for work because he thought he had been discharged.  Because quitting work in anticipation of discharge is without good cause, Mr. Cavanaugh did not have good cause to voluntarily quit suitable work.

It is the conclusion of the Appeal Tribunal that Mr. Cavanaugh voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on February 4, 2004 is AFFIRMED. Mr. Cavanaugh is denied benefits for the weeks ending January 10, 2004 through February 14, 2004. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 12, 2004.


Janne Carran


Hearing Officer

