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CASE HISTORY

The employer, through its representative, Employer’s Unity, Inc., timely appealed a decision issued on January 7, 2004 that allows benefits pursuant to AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct.

FINDINGS OF FACT

Mr. Scown last worked for the employer for the period of April 28, 2003 through November 26, 2003. He earned $12 per hour for full-time work as a tire “re-treader.” 

On November 17, 2003, Mr. Scown told his employer that he injured his back at work. Ms. Hardesty, the Administrative Assistant, told him that, if he were going to go see a doctor, she would give him workers compensation (WC) paperwork as well as the form to take to the laboratory for a urinalysis test (UA). Mr. Scown declined to see the doctor that day, saying that he was going to try to “work through it.”

The following day, Mr. Scown called in to inform the employer that he decided to go to the emergency room for his injury that same day. Ms. Hardesty told Mr. Scown to stop by the office to get the WC and UA paperwork before going to see the doctor. Around 11:00 a.m. when he arrived to get the paperwork, Mr. Scown was told by Ms. Hardesty to go to Quest Diagnostics to take the UA test before going to see the doctor and that taking a UA test is a company requirement when a worker was injured on the job.

When a worker takes a UA at Quest Diagnostics, the worker is given a piece of paper indicating that he had given the UA sample. He is supposed to return that paper to his employer.

On November 19, Mr. Scown returned to work with a note from his doctor requesting that he be put on light duty, with which the employer complied. Mr. Scown said he had forgotten the WC and UA papers at home but would bring them in the next day. He did bring in the WC paperwork the next day. Ms. Hardesty did not realize that the UA paperwork was not with the WC forms until November 26 when the manager asked her about Mr. Scown’s UA test results.

On November 26, Ms. Hardesty called the corporate office to find out if Mr. Scown’s UA paperwork or test results were at that office, but they were not. Ms. Hardesty was told to take Mr. Scown off the job and have him take the UA test immediately. When 

Mr. Scown arrived for work at 1:00 p.m. that day, he was asked where he gave his UA sample after his injury, to which he responded that he had given it at Quest Diagnostics. When asked where the paperwork for the test was, Mr. Scown said that he took the UA test but left the paperwork at his girlfriend’s house. He stated further that he did not believe the paper from the laboratory was still at his girlfriend’s house. Mr. Scown was told that he could not work unless he took the UA test. He left work at 1:19 p.m. saying he had some schoolwork to do and did not return to work after that. 

Ms. Hardesty called Quest Diagnostics in Fairbanks and at their corporate office about Mr. Scown’s UA test but was told that they had no record of his having taken a UA test at their laboratory. 

On December 3, 2003, the manager, Mr. Hewitt, accepted a phone call from Mr. Scown. Mr. Scown asked about the status of his job, and Mr. Hewitt informed him that, as he had not taken the required UA test after his on-the-job injury, his employment was terminated.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Decision 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The Employment Security Division's Benefit Policy Manual, in MC 255, is pertinent and states in part:

Insubordination, disobeying a direct order, is misconduct in connection with the work. The Commissioner has stated that an employer has the right to expect that a reasonable order will be obeyed (Sorensen, 9123334, April 2, 1992.)  In most cases it is not necessary to show that the employer was injured; an employer who cannot rely on the worker to perform as directed is injured, except in exceptional circumstances. 

Relying on an employee to follow directions, instructions, or a reasonable request is very important to an employer, and a violation of that duty to follow the direction given by the employer is a serious breach. 

Mr. Scown was given clear instructions on two occasions to take a urinalysis test after his on-the-job injury. Mr. Scown did not follow this reasonable request, and thus breached the duty he owed the employer. Therefore, this Tribunal holds that Mr. Scown was dismissed for work-connected misconduct, and a disqualification under AS 23.20.379 is in order. 

DECISION

The January 7, 2004 determination is REVERSED and MODIFIED.  As Mr. Scown was dismissed on December 3, 2003, his denial period shall begin with the week ending December 6, 2003, rather than with the week ending November 29, 2003, as the call center had determined, and the denial period shall end with the week ending 

January 10, 2004. His maximum payable entitlement is reduced by three weeks, and he may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 26, 2004.
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Hearing Officer

