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CASE HISTORY

Mr. Rivers timely appealed a determination issued on February 5, 2004 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Rivers last worked for Arctic Transportation Services during the period August 6, 2003 through January 15, 2004. He earned $13 per hour for full-time work as a customer service agent. Mr. Rivers was discharged effective January 16 for not having a valid driver’s license.

At the time of his hire, Mr. Rivers was told of the employer’s requirement for all drivers to have a valid license. Mr. Rivers advised he needed to complete an alcoholic treatment program and obtain SR-22 insurance before he could reinstate his license. The employer gave him 90 days to obtain the license.

By October, Mr. Rivers still had not gotten his license. He explained to his supervisor that the reinstatement fee and the 

SR-22 insurance were too expensive. The supervisor warned him he needed his license before his six-month probationary period was over.

On Christmas Eve, Mr. Rivers was issued a ticket for driving without a valid license and for failure to yield at a stop sign. On January 8, 2004, Mr. Rivers appeared before a judge in a court of law. The judge found that Mr. Rivers would not be eligible to reinstate his license for another 90 days. He also had to serve 10 days in jail because it was a second offense. Mr. Rivers was incarcerated on January 16. He drove without a valid license because he did not think he would get caught.

The incarceration had nothing to do with the employer’s decision to discharge Mr. Rivers. He had been given a 10-day leave of absence to serve his time in jail.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii) makes the claimant unfit to perform an essential task of the job….


CONCLUSION
The record establishes that Mr. Rivers was discharged because of his failure or inability to obtain a valid driver’s license. He knew at the time of his hire and was reminded several times after he was hired that he needed to get the license before his six-month probationary period was over. 

Six months from August 6 is March 6, 2004. Ninety days from 

January 8, 2004 is April 7, 2004. It is apparent to this Tribunal that Mr. Rivers would not have been able to comply with his employer’s requirements. His inability to obtain the license was due to his own actions.

Mr. Rivers knew or should have known to drive without a license and then be caught could have affected his ability to obtain a reinstated license. His off-duty actions caused his discharge. The actions prevented the employer from retaining Mr. Rivers as an employee. Therefore, misconduct connected with the work has been shown in this matter.

DECISION
The determination issued on February 5, 2004 is AFFIRMED. Benefits are denied for the weeks ending January 24, 2004 through 

February 28, 2004. Mr. Rivers’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 3, 2004.
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