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STATEMENT OF THE CASE

Ms. Weaver filed an appeal against a determination dated January 29, 2004 that reduced her benefits under AS 23.20.360 and denied her benefits under AS 23.20.379 and 387. She was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. A second hearing in this matter was scheduled and held concerning the reasons for Ms. Weaver’s separation from her employment wit Wit Rey Inc.

The issues before the Appeals Tribunal are whether Ms. Weaver

· voluntarily left suitable work without good cause;

· earned unreported wages during some of the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with her claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Ms. Weaver filed a new claim for unemployment insurance benefits on April 7, 2002. The Employment Security Division (ESD) determined that she was eligible to receive weekly benefits.   Ms. Weaver filed weekly claims including for week ending July 6, 2002, which is the week at issue. 

In fact, Ms. Weaver had one day of work as a fast food delivery driver for Wit Ray Inc., dba Kentucky Fried Chicken, on Saturday July 4, 2001.  She earned $39.60.  Ms. Weaver left after this single day of work, advising the employer that the position did not work out for her. Ms. Weaver did not remember her earnings for this employer. Ms. Weaver explained that not only did she find the work conditions unsatisfactory with greasy floors but found the maps given to drivers hard to read. She indicated that many times while on a delivery she had to use a pay telephone to get directions.

On her claim for the week ending July 6, 2002, Ms. Weaver did not report either her work, her wages, or her separation from this very brief employment. According to Ms. Weaver, she was unsure how to report this employment, called the Employment Security Division (ESD) about the matter, and was advised that  anything under $50 does not result in a reduction in benefits and not to worry about it. Ms. Weaver interpreted this to mean that she need not bother reporting the work or the amount she earned. She further noted that there was a uniform involved and that it was several weeks before she was actually paid.  

Ms. Weaver’s training and previous work experience prior to her work with Wit Rey Inc. was as a Para-legal. 

Ms. Bundick, the state fraud investigator in this matter, represented the ESD at the hearing. She noted Ms. Weaver has filed several ESD claims in the last few years and at other times properly reported work and earnings. She 

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.

(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 85.380(c) provides:

The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

CONCLUSION

The Appeals Tribunal holds that Ms. Weaver quit her brief employment with this employer. 

In Martin, Comm’r Dec. 84H-UI-266, November 16, 1984, the Commissioner held that if a job “is not suitable work, no disqualification under AS 23.20.379 can be imposed.” The Commissioner explained:

“One of the desirable aims of the Employment Security Act is acquisition and retention of acquired skills, and the act should not be construed so as force an individual to remain in employment which does not utilize his highest skill so long as this does not affect the remaining eligibility factors within the act.”

In Charles, Comm’r Dec. 9225093, June 3, 1992, the Commissioner addressed suitability of work under the 13 consecutive weeks of unemployment standard. The Commissioner held:

The Tribunal made no finding on how long the claimant had been unemployed when he took the job in Arizona. The findings therefore do not support the Tribunal’s conclusion that the stop‑gap (sic) employment was suitable for the claimant. The job was clearly outside the claimant’s regular occupation. Under 8 AAC 85.410(a) any work outside the claimant’s principal occupation or occupations is unsuitable for the first 13 consecutive weeks of his unemployment. We conclude the claimant had good cause to leave this job for other reasons, so the defect in the findings will be ignored.

Barring unusual circumstances, a claimant may restrict himself to work in his principal occupations during his first 13 consecutive weeks in unemployed status (AS 23.20.385 and 8 AAC 85.410). Further, if the claimant works in a seasonal position and has reasonably good prospects of returning to work in the following season, he may restrict his work to his primary occupation. In some cases, a claimant may quit stopgap employment without penalty even after the 13-week suitable work period has expired. 

The food delivery driver job clearly underutilized Ms. Weaver’s highest skill level. She had no previous experience as a fast food delivery driver and last worked as a Para-legal. This Appeals Tribunal concludes Ms. Weaver quit unsuitable, stopgap employment. As unsuitable and stopgap Ms. Weaver does not need to establish good cause for quitting such work.

Under AS 23.20.360, the unemployment insurance benefits that a person is entitled to receive must be reduced by a prorated amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. Applying the statutory formula to this case results in no reduction to Ms. Weaver’s benefits for the week in question.

The record establishes that Ms. Weaver fillin "" \d ""failed to accurately report her work and earnings during the week under appeal. Work and earnings are obviously material facts to one’s claim.     Ms. Weaver spoke to ESD representatives who informed her, correctly, that earnings less than $50 do not result in a reduction in benefits. Ms. Weaver then assumed such wages need not be reported. It is the opinion of this Appeals Tribunal that this was an error in judgment on Ms. Weaver’s part and not an intentional act of misrepresentation. fillin "" \d ""fillin "" \d ""This Appeals Tribunal holds Ms. Weaver did not misrepresent her work and earnings for the week ending July 6, 2002.

fillin "" \d ""Although Ms. Weaver did not report her earnings for the week in question those earnings were under $50. Therefore, Ms. Weaver did not fillin "" \d ""receive any unentitled benefitsfillin "" \d ""

fillin "" \d ""

fillin "" \d "" for which she remains liable. There is no 50 percent penalty amount. 

DECISION

The notice of determination issued January 29, 2004 and determination of liability issued in this matter on March 6, 2003 are REVERSED.

· That portion of the determination holding that Ms. Weaver’s benefits are reduced due to receipt of wages is REVERSED. Benefits are not reduced under AS 23.20.360 for the week ending July 6, 2002.

· That portion of the determination holding that Ms. Weaver was resigned from her employment without good cause is REVERSED. No disqualification under AS 23.20.379 is imposed.          Ms. Weaver’s maximum benefit amount is restored, and she may again be eligible for extended benefits for the appropriate period of time if she has filed and is otherwise eligible. 

· That portion of the determination holding that Ms. Weaver committed fraud or misrepresentation is REVERSED. A disqualification under AS 23.20.387 is NOT imposed, and benefits are not denied for the week ending July 6, 2002. Also there is not penalty disqualification in this case. 

· That portion of the determination holding that Ms. Weaver is liable for the repayment of benefits and for the payment of a penalty is REVERSED. Ms. Weaver is not liable for the repayment of benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 30, 2004.

                               Michael Swanson, Hearing Officer

