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CASE HISTORY

Mr. Holmes timely appealed a determination issued on February 4, 2004 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if he was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Holmes worked for Western Geco Resources, Inc. during the period January 3, 2003 through March 4, 2003. He earned $8.50 per hour for full-time seasonal work as a “juggie” and line driver. 

Mr. Holmes’ employment ended on or about March 13 or 14, 2003.

On March 8, 2003, Mr. Holmes was arrested after he returned from working on the North Slope. He was on his R&R until about March 13. Mr. Holmes was arrested because of a probation violation. He contacted his foreman who indicated he (Mr. Holmes) needed to resolve the problem and get back to work as soon as possible.

On or about March 13, Mr. Holmes was denied third party custody and had to remain in jail. He contacted the foreman to advise he would not be able to return to work until the following season (January 2004). The 2003 season ended in April. The employer released 

Mr. Holmes from its employment records on April 3. The reason for the work separation was noted as “resignation, personal.”

In 2002, Mr. Holmes was convicted of second-degree theft. He was released after serving some time in jail. When he was arrested in 2003 for his probation violation he had to serve the remaining time of his probation. Mr. Holmes’ probation violation occurred when his probation officer found a bottle of wine in his apartment, although he was still on the Slope. He was released in January 2004, about 12 to 14 months early.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
It must first be determined whether Mr. Holmes quit or was discharged from his employment.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). Voluntary leaving means a separation from work in which the worker takes the action that results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Mr. Holmes took the steps to initiate his work separation. He informed the employer that he would be unable to return to work for the remainder of the season. Therefore, this work separation will be viewed as a voluntary quit wherein Mr. Holmes has the burden to show good cause for leaving work.

In Traylor, Comm’r Dec. No. 88H-UI-140, March 6, 1989, the Commissioner provides in part:

Whether an employee has left his employment or has been discharged from his employment depends on who was the moving party in the separation. In this regard, the department has adopted the division's policy statement: "A voluntary leaving occurs when the worker takes the action which results in his unemployment and the worker has a choice of remaining in employment at the time he ceases work. An individual is discharged when the employer takes the action which results in the unemployment, and the worker does not have a choice of remaining in employment." Benefit Policy Manual, VL 135.05; quoted in In re Swan, Comm’r. Dec. 87H-UI-265, lC Unemp. Ins. Rptr. (CCH), paragraph 8133.18 (Alaska, 9/29/87)….

An employee has the affirmative duty to be at work when and where scheduled. In re Moore, Comm'r Dec. 84H-UI-291, lC Unemp. Ins. Rptr. (CCH), paragraph 8101.35, (Alaska 11/6/84). Mr. Traylor was not able to be at work when he was scheduled to be there. Does his incarceration give him adequate excuse to absent himself from work such that the resultant discharge was not misconduct? I do not believe so. 

Mr. Holmes’ underlying reason for being incarcerated was within his control (guilty of second-degree theft). He had the responsibility to ensure he stayed within his probation restrictions. Mr. Holmes ultimately made the decision that caused his arrest and inability to return to work. Incarceration is not good cause to leave employment. The disqualifying provisions of AS 23.20.379 were properly applied except Mr. Holmes quit rather than was discharged. 

DECISION
The determination issued on February 4, 2004 is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(1) for the weeks ending March 22, 2003 through April 26, 2003. Mr. Holmes’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 3, 2004.
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