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CASE HISTORY

Mr. Cloyd appealed a determination issued on January 23, 2004, that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was dismissed for work-connected misconduct.


FINDINGS OF FACT
Mr. Cloyd worked for the employer as a building maintenance technician from 

March 3, 2003 through December 28, 2003. He worked full-time Monday through 

Friday from 9:00 a.m. to 5:30 p.m., and his final rate of pay was $10 per hour. 

Mr. Cloyd was required to be on-call for one week “every so often.” During the on-call duty, he had to be available to go out to the various properties the employer owns and repair any maintenance problems. Mr. Cloyd was concerned when he was scheduled for the on-call duty, as he was not yet fully trained and did not know much about boilers, but he was assured before doing his on-call week that he would have plenty of back-up.

Mr. Cloyd began his on-call duty on December 20. He was notified numerous times by beeper of necessary maintenance calls. Some of the repairs Mr. Cloyd could make by himself, others required that he call for help. He made at least a dozen unsuccessful calls for help during his on-call duty. Company-wide there are four or five maintenance teams, and Mr. Cloyd estimated that there are 30 maintenance workers total for the employer’s Anchorage properties. 

Mr. Cloyd’s on-call status was supposed to last only 7 days. However, by December 28 he found himself still in the same status. He was tired from having worked many hours during those seven days.

On Sunday, December 28, Mr. Cloyd got a maintenance call for College View apartment complex and found that a major heat-circulation pump went out. He did not know how to repair the boiler. Mr. Cloyd made a call to the “second lead maintenance worker,” who arranged by phone for Mr. Cloyd to pick up a new pump. When Mr. Cloyd returned with the pump, he found that it was the wrong part. As Mr. Cloyd did not know what else to do with the boiler, he waited for the “second” to arrive and give him guidance. When the “second” arrived, however, he was “half hung over” and had 

Mr. Cloyd hold the phone book for him while he (the “second”) called around for a new pump. Mr. Cloyd had several other maintenance calls pending and felt it was a waste of his time to be there simply holding a phone book.

Mr. Cloyd walked off the job on December 28, giving his cell phone and beeper to the “second.” The ‘second” then called Mr. Cloyd’s supervisor, who called Mr. Cloyd and told him to get back to work “or else.” Mr. Cloyd assumed the “or else” meant he would be fired if he did not return to work. Mr. Cloyd told his supervisor that he would be happy to return to work on his regular schedule but that working on-call as much as he did during those seven days was “too much” for him.

Mr. Cloyd did receive an employee handbook at the time of hire, and he knew that he had to follow the “chain of command” to get problems resolved. He did not speak to anyone above the “second” before he walked off the job. He spoke briefly to the property manager of the complex to which he was assigned and told her that he could not do the on-call duty by himself any longer. She told him she would see what she could do about it. 

On December 29, when Mr. Cloyd went to work at his regular time, he was told that his resignation (for walking off the job the day before) was accepted.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.” 8 AAC 85.010(20). Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm’r Dec. 87H-UI-265, September 29, 1987. Alden, Comm’r Dec. 85-H-UI-320, January 17, 1986.

In the instant case, while Mr. Cloyd did walk off the job, he wanted to retain his employment. After he walked off the job, Mr. Cloyd’s supervisor instructed him to return to work “or else.” He assumed that the “or else” meant that he would be fired if he did not return to work. He would have returned to work only if he were permitted to return to his regular schedule. When his employer told him the next day that his “resignation” had been accepted, the employer acted to end his employment. At that point, Mr. Cloyd had no choice in returning to work; his employment had been terminated. Therefore, this case will be decided on the basis of a termination.

A single act of willful disobedience of an employer's reasonable order constitutes misconduct in connection with the work.  An employer has the right to expect that a reasonable order will be obeyed.  Sorensen, Comm'r. Dec. 9123334, April 2, 1992.

Failing to follow a reasonable instruction from the employer is a serious breach in the employer-employee relationship. Mr. Cloyd, in walking off the job on December 28 and failing to return when instructed to do so, breached the duty he owed to his employer to be at work as scheduled. 

Mr. Cloyd had worked numerous hours during his on-call duty and was tired from doing so. Additionally, he felt that he had not received either the training or support he was promised. However, even if he felt justified in walking off the job for the stated reasons, Mr. Cloyd did nothing before leaving to try to rectify his immediate situation. 

As stated in Sorensen, above, a single act of disobedience is misconduct. This Tribunal concludes that Mr. Cloyd’s action of walking off the job is misconduct, and therefore, the disqualifying provisions of AS 23.20.379 do apply in this separation from employment.       

DECISION
The January 23, 2004, determination is AFFIRMED. Benefits are denied for the week ending January 3, 2004, through the week ending February 7, 2004. The maximum benefit entitlement is reduced by three weeks. Further, Mr. Cloyd may not be eligible for the receipt of future extended benefits.



APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 11, 2004.
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