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CASE HISTORY

The claimant timely appealed a decision issued on February 11, 2004 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct.

FINDINGS OF FACT

Mr. Teel last worked for the employer during the period of December 26, 2002 through January 5, 2004. He earned $12.50 per hour as the driver, who stocked vending machines on a sales route. Mr. Teel worked from 7:30 a.m. to 3:30 p.m. Monday through Friday.

At the beginning of each workday, each driver was required to make a daily pre-trip inspection of his truck and fill out a Daily Driver Report (DDR) to indicate that he had completed the inspection. On the DDR, the driver is supposed to note the truck number, as well as the current mileage reading, and check the boxes to indicate that he had inspected certain parts and functions of the truck. 

Mr. Teel and several other workers did the truck inspections after driving from the Livengood Street warehouse, where the company’s trucks are housed overnight, to the Peger Road warehouse, where the snack and drinks are loaded onto the trucks for delivery. It’s a short distance between the two warehouses. Mr. Teel and other drivers waited to do the inspections at the Peger Road warehouse because, when parked in the Livengood warehouse, the trucks “are packed in like sardines,” and the drivers were unable to do the inspections as a result. In addition, Mr. Teel’s supervisor gave the drivers only ten to 15 minutes to get from one warehouse to the other because the supervisor “thinks we screwed off too much.”

The truck that Mr. Teel used on his route required oil to be added to it at least weekly and sometimes more frequently. Mr. Teel characterized his truck as “old” and testified that it had over 200,000 miles on it. Although there was no place on the DDR form to indicated what was wrong with the truck, it was Mr. Teel’s practice to write on the side of the form what he found wrong with his truck and how much oil he had put in it that day.

On December 26, 2003, Mr. Teel added one gallon of oil to his truck but did not note it on the DDR. Mr. Teel stopped making annotations on the DDR about when he added oil and when he noticed engine problems because he felt that nothing was being done about his truck’s problems. Mr. Teel drove the truck on December 29, 30, and 31. He returned to work on January 5, 2004. No one drove the truck from January 1 through January 4.

On January 5, 2004, Mr. Teel clocked in and began driving his un-inspected truck to the Peger Road warehouse. About halfway there, he noted that the truck’s engine was making a “knocking noise” that indicated to him the truck needed oil. Mr. Teel had heard this noise in the past, and the noise had stopped after oil was added to the engine. 

After parking his truck and getting a ride to the Peger Road warehouse, Mr. Teel called his supervisor to advise him of the problem and to ask him to bring some oil, as he could find none in the warehouse. Around 7:45 a.m., Mr. Teel put in three gallons of oil (12 quarts). The truck’s maximum oil capacity is 18 quarts. Mr. Teel’s supervisor told him to continue his route, which Mr. Teel did, after doing his pre-trip inspection and filling out the DDR.

After his second stop that morning, Mr. Teel noticed the engine’s knocking “was getting progressively worse.” Around 10:30 a.m. Mr. Teel called his supervisor and told him that the truck needed immediate attention, and the two agreed to meet at the mechanic shop, which was about two miles from where Mr. Teel called his supervisor. After getting an assessment on the truck’s condition, Mr. Teel’s supervisor told Mr. Teel to go home.

The next morning, January 6, 2004, Mr. Teel was put on an indefinite suspension, without pay, pending an investigation into what occurred that damaged the truck. 

On January 8, 2004, after the investigation was concluded, Mr. Teel’s employment was terminated for gross negligence that resulted in significant damage to company property and for failure to perform proper vehicle inspections, which resulted in engine failure. 

It was estimated that the damage to the truck’s engine will cost $18,000 to repair.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

In Elliott, Comm’r Dec. 00 2026, January 2, 2001, the Commissioner cited the following:
'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. 

Mr. Teel was dismissed from his position for gross negligence and dishonesty in failing to properly maintain his company vehicle.

The Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in this case, it has not been shown that Mr. Teel’s behavior rises to the level of gross negligence. 

Mr. Teel’s sworn statement was that he was well aware of the truck’s use of excessive amounts of oil, that he checked the oil level daily, and that he did fill the vehicle with oil when needed. He last added oil on December 26, 2003. On January 5, 2004, Mr. Teel notified his supervisor of his truck’s problem as soon as he discovered it. Mr. Teel’s supervisor instructed him to continue his route. When the truck’s engine again indicated a problem, Mr. Teel again notified his supervisor. Only then was Mr. Teel’s truck taken in for mechanical work. 

It was also Mr. Teel’s sworn statement that he performed the required daily inspections on his truck. Although his behavior in failing to fill out the DDR properly was very poor judgment on Mr. Teel’s part, his behavior with regard to the truck’s engine failure cannot be considered willful or wanton, as described in Belcher and Elliott, above.

It is the conclusion of this Tribunal that, while there was damage to the vehicle Mr. Teel used on the job, the employer has not established that Mr. Teel’s actions were willful in relation to the damage. Accordingly, this Tribunal holds that the disqualifying provisions of AS 23.20.379 do not apply to Mr. Teel’s termination. 

DECISION

The February 11, 2004 determination is REVERSED. Mr. Teel is allowed benefits beginning with the week ending January 10, 2004 through the week ending February 14, 2004. His maximum benefit entitlement is not reduced by three weeks, and he may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 17, 2004.
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Hearing Officer

